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Abstract
The recent history of Burundi is characterized by cyclical ethnic strife between the Hutu majority,
comprising approximately 85 per cent of the population, and the Tutsi. A peace agreement was
signed in 2000, and in 2005 the UN recommended the establishment of a dual mechanism, namely
a non-judicial accountability mechanism in the form of a truth commission, and a judicial accountability mechanism in the form of a special chamber. Little progress toward their establishment was
achieved, however, with the process stalled by outbreaks of violence and the country's fragmented
political milieu. In 2011, significant momentum has been gained with the completion of a countrywide consultation process and the resumption of negotiations between the government and the
UN. Building upon these developments, this article reviews the architecture of the proposed mechanism and sets forth various considerations for the creation of the Truth and Reconciliation
Commission and the Special Chamber for Burundi.
Keywords
transitional justice; international criminal law; Burundi; Truth and Reconciliation Commission;
Special Chamber for Burundi

1. Introduction
In its groundbreaking report on the rule of law and transitional justice in postconflict situations, the United Nations ('UN') discussed the efficiency of models
similar to that now proposed to address Burundi's struggle for justice and reconciliation, assessing the role and beneficial impact of truth commissions and international or mixed tribunals established by the UN. The process reflects a modern

*) The author was previously a Legal Officer at the Special Court for Sierra Leone. This article is an
updated and revised version of an earlier contribution entitled 'Perspective Transitional justice
Mechanisms in Burundi', that appeared in Bruno Bilotta et al (eds), Pace Guerra Conflitto nella
Societa dei Diritti(Giappichelli, 2009). The author is grateful to Yani Tyskerud, Roger Phillips and
Natacha Wexels-Riser for their invaluable comments. The views expressed in this article represent
solely those of the author.
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trend towards empowering national institutions in societies affected by conflict to
re-establish the rule of law and to come to terms with mass past abuses through
perspective and transitional justice mechanisms. The UN foresees its role as no
longer being that of building international substitutes for national structures, but
rather to provide support to, and cooperate in, the building of specific domestic
justice capacities.'
Indeed, the dual-model envisaged for Burundi2 closely mirrors specific features
from past mechanisms in the tested, but yet evolving, field of transitional justice
and accountability for mass atrocities. Relevant examples of dual-model systems
include, the Truth and Reconciliation Commission ('TRC') and the Special Court
for Sierra Leone ('SCSI') in Sierra Leone, as well as the Commission for Reception,
Truth and Reconciliation ('CAVR') and the Serious Crimes Unit ('SCU') of the
United Nations Transitional Authority in East Timor ('UNTAET'). Countries
emerging from civil wars or undemocratic rule increasingly resolved to create
truth commissions. In addition, special tribunals have been established within
the court systems of Bosnia and Herzegovina, Cambodia and Lebanon, namely
the War Crimes Court of Bosnia and Herzegovina ('BiH'), the Extraordinary
Chambers of the Courts of Cambodia ('ECCC') and the Special Tribunal for
Lebanon ('STLr). 3 In contrast to the so called 'international criminal tribunals',
namely the International Criminal Tribunal for the Former Yugoslavia ('ICTY'),
the International Criminal Tribunal for Rwanda ('ICTR') and the International
Criminal Court ('ICC'), these courts and tribunals are commonly referred to as
'internationalized tribunals' in that they present a mixture of international and
national features.
This article will first summarize the political background of ethnic violence in
Burundi and track the original proposals for judicial mechanisms made by the
stakeholders of the peace process and by the UN. Finally, drawing upon lessons
learned from the past and current operations of both international and internationalized tribunals but also with a focus on the particular circumstances of
Burundi's past conflicts and strive for development, this article will introduce a
set of concrete suggestions which should feature in the Burundian system, to

) The Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies (UN
Doc. S/2004/616), 23 August 2004.
2) While different terms have been used, for consistency reasons this article will endeavor to refer
to these institutions as 'Truth and Reconciliation Commission' and 'Special Chamber' for
Burundi.
) For an in-dept analysis of the these and other internationalized tribunals, see Cesare Romano et
aL (eds.), Internationalized Criminal Courts - Sierra Leone, East Timor, Kosovo and Cambodia,
(Oxford University Press, 2004). For a comparative analysis, see Robin Geiss and Noemie Bulinckx,
'International and Internationalized Criminal Tribunals: A Synopsis', 88 InternationalReview ofthe
Red Cross (2006) 49-63. See also Rupert Skilbeck, 'Defending the Khmer Rouge', 8 International
CriminalLaw Review (2008) 423-455.
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streamline and ensure the fairness of the process, legitimize its operation and,
perhaps more importantly, ensure its practical feasibility.'

2. Historical Background: From Independence to Present
Since its independence in 1962, Burundi has experienced waves of political and
ethnic upheavals resulting in hundreds of thousands of deaths, widespread human
rights abuses and large numbers of refugees. The contemporary political context
is characterized by a multitude of political parties often divided by ethnicity.
Despite attempts by the parties to the conflict to reach a common view within the
Arusha Peace Agreement, little consensus has been reached in identifying the
motives for the outbreaks of violence and the political turmoil between and
amongst Hutu and Tutsi in the country's modern history.5
2.1. The Post-ColonialPeriodand the Multi Party System
In 1966, King Ntare V, ruler of Burundi since its independence, was overthrown,
ending the monarchy and its system of alternate Hutu and Tutsi prime ministers.
Army Colonel Michel Micombero seized power and consolidated Tutsi control
over the government and the military.6 Previously, when in 1965 a group of Hutu
officers attempted to overthrow the King, the army intervened and began several
purges of Hutu officials; an estimated 5,000 Hutus were killed. Around 100,000
people, mainly Hutu, were subsequently killed in massacres perpetrated in 1972,
as a reprisal from earlier attacks. In November 1976, Micombero was ousted by
Colonel Jean-Baptiste Bagaza, who then initiated land reforms which weakened
the Tutsi-dominated feudal structure. In September 1987, Colonel Bagaza was
himself overthrown in a bloodless coup d' tat led by Major Pierre Buyoya. A year

4 For additional analysis, and in particular for a theoretical approach, see the following publications
by the Office of the High Commissioner for Human Rights in its Rule-ofLaw Toolsfor Post-Conflict
States series: Truth-Commissions (UN Doc. HR/PUB/06/1), and Maximizing 7he Legacy of ybrid
Courts (UN Doc. HR/PUB/08/02). Due to limited space and their inherent complexity, this article
will not address other fundamental aspects of the Burundian dual-model, such as funding, cooperation with other States, and enforcement measures.
') The ensuing analysis, by no means exhaustive, will hence mainly rely upon official reports from
the UN Operation in Burundi ('ONUB'), the subsequent UN Integrated Office for Burundi
('BINUB') and the current UN Office in Burundi, or by various UN missions in the region.
A comprehensive review of the historical facts relevant to Burundi's process of transitional justice
is contained in Stef Vandeginste, Stones Left Unturned, Law and TransitionalJustice in Burundi
(Intersentia, 2010). See also Romana Schweiger, 'Late Justice for Burundi', 55 Internationaland
Comparative Law Quarterly (2006) 653-671.
') For a pre-colonial review of Burundi history, see Report ofthe InternationalCommission ofInquiry
(UN Doc. S/1996/682), 22 August 1996, paras. 78-84.
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later, a Hutu revolt broke out in the north of the country leaving approximately
7
20,000 people dead.
The early 1990s saw the beginning of a lengthy process of democratization.
A new constitution was promulgated in 1992 and the first multi-party elections
occurred in June 1993. Mr. Melchior Ndadaye, president of the Frontpour la
Dimocratie au Burundi ('FRODEBU'), a Hutu-led organization, obtained the
majority of the vote over the Tutsi-dominated Union pour le Progrs National
('UPRONA'), and became the first democratically elected president of the
8
country
2.2. The Coup of21 October 1993, A GuerrillaWar
On 21 October 1993, President Ndadaye and a number of other high-ranking
public figures were killed during a failed coup d'itat. In retaliation for the murders, widespread attacks erupted around the Country. During the coup attempt
and its aftermath at least 50,000 persons, both Hutu and Tutsi, were brutally
killed.'
Ndadaye's replacement, President Cyprien Ntaryamira, was also subsequently
killed on 6 April 1994 when, together with Rwandan President Juvenal Habyarimana, a rocket apparently struck the plane they were travelling in from a regional
peace conference, crashing it near Kigali airport. The death of President Habyari°
mona triggered the genocide in Rwanda and escalated the war in that country.'
The ensuing period was characterized by widespread violence and violent ethnic clashes, resulting in the forcible expulsion from Bujumbura of almost all of its
Hutu population. Hutu armed bands, which constituted the armed wing of the
Conseil Nationalpour la Defense de la Ddmocratie ('CNDD') known as Front de
Defence de la Democratie ('FDD') as well as the Partipour la Libration du Peuple
Hutu ('PALIPEHUTU') and the Front de la LibirationNationale ('FNL') began
carrying out simultaneous guerrilla attacks in rural areas."

7) Report ofthe

Security Council Mission to Burundi on 13 and 14 August 1994 (UN Doc. S/1994/

1039), para. 5; Report of the International Commission of Inquiry, supra note 6, paras. 85-87.
8) S/1994/1039, supra note 7, para. 6. See also Report of the PreparatoryFact-FindingMission to
Burundi to the Secretary General(UN Doc. S/1995/157), 24 February 1995 ("Ak Report"), paras.
31-45; Report of the International Commission of Inquiry, supra note 6, paras. 85-90.
11 S/1994/1039, supra note 7, para. 6. Another coup d'tat was previously attempted on 3 July
1993. See also Report of the International Commission of Inquiry, supra note 6, paras. 92-99; Ak
Report, supranote 8, paras. 46-71 and 103-114;
10) Report of the Security Council Mission to Burundi on 10 and 11 February 1995 (UN Doc.
S/1995/163), 28 February 1995, paras. 6-12; Report of the International Commission of Inquiry,
supra note 6, para. 103.
1 Report of the Secretary Generalon the Situation in Burundi (UN Doc. S/1996/116), 15 February
1996, paras. 4-8; Report of the International Commission of Inquiry, supra note 6, para. 104;
Report of the Secretary General on the Situation in Burundi (UN Doc. S/1996/335), 3 May 1996,
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2.3. The Coup d'Etatof 25 July 1996, the Peace and the TransitionalProcess
On 25 July 1996, the army staged another coup d'itatand installed Major Pierre
Buyoya as new president. The National Assembly as well as political parties
were suspended, the country's borders were closed and a country-wide curfew was
imposed. As a result, regional leaders imposed economic sanctions on Burundi,
calling on the new regime to initiate negotiations with all fighting parties, return
to constitutional order and legality, restore the National Assembly, and lift the
prohibition of political parties. 2
At the end of 1996, rebel attacks and army counter-operations led to a series
of violent clashes throughout the country, but particularly in the northern provinces. In 1997, the areas in and around Bujumbura increasingly became the targets of rebel attacks, as well as counter-insurgency operations by the military.'3
With the failure of the military option and faced with international pressure to
set up a peace process, at the beginning of 1998 the government engaged in negotiations with rebels and political parties. On 28 August 2000, nineteen parties to
the conflict signed the Arusha Peace Agreement. 4 The accord provided for a threeyear transitional framework and called for ethnically balanced representation in
the military and the government, and for democratic elections. However, it did
not include a ceasefire. More importantly, split factions of PALIMEHUTU-FNL
and CNDD-FDD initially refused to sign the Agreement. 5
At the end of 2003, CNDD-FDD signed two protocols on power-sharing,
according to which it was to be allocated ministerial posts and allowed to participate in the National Assembly as soon as the cantonment of CNDD-FDD combatants begun. In addition, provisional immunity was granted to CNDD-FDD
combatants and to government forces. The signing of the protocols was followed
by a reduction in violence, although a remaining faction of PALIPEHUTU-FNL
6
continued to refuse to join the peace process.'

paras. 5-15; Report of the Secretary General on the Situation in Burundi (UN Doc. S/1996/660),
15 August 1996, paras. 4-5.
12)S/1996/660, supra note 11, paras. 6-17. See also Report ofthe Secretary General on the Situation
in Burundi (UN Doc. S/1996/877), 23 October 1996, paras. 7-23; Report ofthe Secretary General
on the Situation in Burundi (UN Doc. S/1997/547), 15 July 1997, paras. 3-7.
13) S/1997/547, supra note 12, paras. 8-11.
14)Arusha Peace and Reconciliation Agreement for Burundi, 28 August 2000 ("Arusha Peace
Agreement"), available at <www.usip.org/publications/peace-agreements-burundi>.
15) Report of the Secretary General to the Security Council on the Situation in Burundi (UN Doc.
S/2002/1259), 18 November 2002, paras. 1-2 and 9-25. Ceasefire agreements were reached, finally,
only in October 2002, between the Transitional Government and factions of CNDD-FDD and
PALIPEHUTU-FNL and on 2 December 2002, with a splinter faction of CNDD-FDD.
16)Report of the Secretary General to the Security Council on the Situation in Burundi (UN
Doc. S/2003/1146), 4 December 2003, paras. 4-8, 10-24 and 42-44. See also Report of the Secretary
Generalon Burundi (UN Doc. S/2004/210), 16 March 2004, paras. 5-9 and 16. See also Pretoria
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On August 2004, tensions in Bujumbura Rural Prefecture escalated, culminating in the massacre of some 160 Congolese Banyamulenge refugees at a transit
camp, while refugees of other ethnic groups and repatriated Burundians were left
unharmed. FNL claimed responsibility for the attack in retaliation for the support
provided by Banyamulenge refugees against FNL.' 7 Meanwhile, the transitional
process, although delayed, continued. With a referendum conducted without major
incidents on February 2005, the post-transition constitution was endorsed. 8
In July 2005, elections for the National Assembly were held with CNDD-FDD
receiving the majority of the national vote followed by FRODEBU, UPRONA
and CNDD. On 19 August 2005, Pierre Nkurunziza of CNDD-FDD was
elected as President, thus marking the conclusion of the transitional process.' 9
2.4. Latest Developments
In September 2006, a comprehensive ceasefire agreement was endorsed by regional
leaders and signed by the President and FNL, providing for the cessation of all
hostilities as well as the integration of FNL combatants into the national security
forces or their disarmament, demobilization and reintegration. Its implementation soon stalled, however, over the demand for the release of all prisoners, and
2°
the granting of provisional immunity for FNL elements.
In April 2008 the overall political, security and humanitarian situation deteriorated significantly, with large-scale hostilities resuming between national security
forces and FNL, while renewed frictions between political parties gradually paralyzed the work of the Parliament. After slow progress, the implementation of the
agreement culminated in 2009 with the registration of FNL as a political party
and the integration of its combatants into the defence and security forces as well
2
as national institutions. 1
The contemporary political context in Burundi is dominated by the backdrop
of the national elections held in 2010. Further to a climate of increasing tension,

Protocol on Political,Defence and Security Power Sharing in Burundi, 8 October 2003, available at
<www.usip.org/publications/peace-agreements-burundi>.
17) First Report of the Secretary General on the United Nations Operation in Burundi (UN
Doc. S/2004/682), 25 August 2004, paras. 10-16.
18) Third Report of the Secretary General on the United Nations Operation in Burundi (UN
Doc. S/2005/149), 8 March 2005, paras. 3-11; Fourth Report of the Secretary Generalon the United
Nations Operation in Burundi (UN Doc. S/2005/328), 19 May 2005, para. 7.
'9) Special Report of the Secretary General on the United Nations Operation in Burundi (UN
Doc. S/2005/586), 14 September 2005, paras. 4-10.
20) Eighth Report of the Secretary General on the United Nations Operation in Burundi (UN
Doc. S/2006/842), 25 October 2006, paras. 2-14; Ninth Report of the Secretary General on the
UnitedNations Operation in Burundi (UN Doc. S/2006/994), 18 December 2006, paras. 2-9.
21) Fifih report of the Secretary-Generalon the United Nations Integrated Office in Burundi, 22 May
2009 (UN Doc. S/2009/270), paras. 2-24; Sixth Report of the Secretary-General on the United
NationsIntegrated Office in Burundi (UN Doc. S/2009/611), 30 November 2009, paras. 2-4.
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sporadic violence and allegations of fraud, several opposition parties resolved to
boycott the electoral process, with prominent opposition leaders going underground or leaving the country. The incumbent President Nkuriziza ran as the sole
candidate and was re-elected with an overwhelming majority of the votes, with
CNDD-FDD occupying the majority of the seats in both the National Assembly
and the Senate.

22

3. A Truth Commission and a Special Chamber for Burundi
3.1. The System Proposedby the Arusha PeaceAgreement
Attempting to address national reconciliation and accountability over the crimes
committed in Burundi, the Arusha Peace Agreement foresaw a rather complex
system of consequential reconciliation and retributive mechanisms, both at the
national and international level. First, an independent commission known as
the 'National Truth and Reconciliation Commission' was to be established, with
investigative, arbitration and reconciliatory functions. The Commission would
"bring to light and establish the truth regarding the serious acts of violence committed during the cyclical conflicts which cast a tragic shadow over Burundi",
classifying the crimes and establishing the responsibilities, as well as the identity
of victims and perpetrators. Upon completion of investigations, the Commission
was to propose measures of reconciliation and forgiveness, order indemnification
or restoration of disputed property, or propose any political, social or other measures. The Commission would also be tasked with clarifying the history of
Burundi and to interpret it regardless of ethnicity. The Commission, however,
would not have competence to classify acts of genocide, crimes against humanity
and war crimes. 23 Indeed, these specific crimes were to fall within the exclusive
mandate of an 'International Judicial Commission of Inquiry', to be established
by the UN Security Council upon request of the Transitional Government,
responsible for investigating and classifying the said crimes, determining those
responsible and submitting a report to the Security Council. 24 Finally, were the
findings of any aforementioned report to point to the commission of genocide,
war crimes and crimes against humanity, the Burundian Government could
request the UN Security Council to establish an international criminal tribunal
to try and punish those responsible for these crimes, presumably based upon the
model of the then already existing ICTY and ICTR.2 5 This initial review of the
22) S/2009/61

1, supra note 21, paras. 15-16; Seventh Report of the Secretary-Generalon the United
NationalIntegratedOffice in Burundi (UN Doc. S/2010/608), 30 November 2010, paras. 2-15.
23) Arusha Peace Agreement, supra note 14, Protocol I, Chapter I, Article 8. See also Article 7.18.
24) Ibid., Article 6.10.
25)

Ibid., Article 6.11.
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proposed system suffices to highlight the difficulties such fragmented mechanism
would have in operating efficiently amid possible overlapping mandates between
the National Truth and Reconciliation Commission and the International Judicial
Commission of Inquiry and in the absence of a more detailed jurisdictional
framework within which they were meant to operate.
3.2. The Dual Mechanism Proposedby the United Nations
The Law on the Composition, Organization and Functions of the National Truth
and Reconciliation Commission was promulgated in December 2004.26 Previously, in May 2004, at the request of the then President Buyoya, the UN had
dispatched an assessment mission with the objective of evaluating the feasibility
of establishing the International Judicial Commission of Inquiry. 27 At this juncture, it has to be noted that various other UN-sanctioned commissions of inquiry
had been previously dispatched to Burundi on the eve of, or following the
attempted coup d'itat of 1993, their mandate limited to investigate the assassination of President Ndadaye and the ethnic massacres that ensued. All commissions
recognized the rooted ethnic nature of the conflict and the need to eradicate
impunity addressing the lack of accountability for the crimes committed. No
practical action was subsequently undertaken by the UN upon the recommenda2
tions proposed by these commissions. 1
In its report, the assessment mission promptly acknowledged the "blurred"
demarcation between the respective mandates projected in the Arusha Peace
Agreement for the National Truth and Reconciliation Commission and the
International Judicial Commission of Inquiry. While without a case-by-case analysis it is difficult to distinguish between the specific attributions of truth commissions and commissions of inquiry,29 the latter are generally meant to operate as
precursors to legal proceedings. 30 In the particular instance of the system devised
2, Law 1/018 on the Composition, OrganizationandFunctionsofthe NationalTruth and Reconciliation
Commission, 27 December 2004.
27) See InternationalJudicial Commission of Inquiryfor Burundi, Terms of Reference of an Assessment
Mission to Burundi by the Secretariat(UN Doc. S/2004/72), 26 January 2004.
26) See Ak6 Report, supra note 8; Report of the Special Envoy Appointed to Examine the Feasibility of
EstablishingEither a Commission on the Truth oraJudicialFact-FindingCommission in Burundi(UN
Doc. S/1995/631), 28 July 1995 ("Nikken Report"); Report of the International Commission of
Inquiry, supra note 6.
29) Indeed, the attributions behind the general labels given to such commissions are subject to
academic debate. See Eric Brahm, 'What is a Truth Commission and Why Does it Matter?', 2 Peace
and Conflict Studies (2009) 1-14.
3I) Commissions of inquiry are, generally, ad-hoc and narrower fact-finding institutions. More
importantly, they tend to lack direct reconciliatory purposes, while they are normally endowed with
accountability goals. For a definition of commissions of inquiry and their distinction from truth
commissions, see Mark Freeman, Truth Commissions andProceduralFairness (Cambridge University
Press, 2006).

M. Crippa/International CriminalLaw Review 12 (2012) 71-100

by the Arusha Peace Agreement, both the National Truth and Reconciliation
Commission and the International Judicial Commission of Inquiry were meant
to share, or rather to replicate, investigative functions of a quasi-judicial nature.
In light of these largely overlapping mandates, the practical difficulties arising
from their operation and the potential risk of contradictory findings, the mission
deemed that it would instead be advisable to combine elements of both the envisaged commissions into a single 'Truth Commission' of mixed composition, with
the primary scope of engaging with the Burundian population and clarifying
the historical truth. With the aim of ensuring effective judicial accountability for
mass crimes committed and of building a capable judicial system within the
courts of Burundi, it was also proposed, in lieu of a full-fledged international
criminal tribunal, the establishment of a 'Special Chamber', within the national
court system of Burundi.3
3.3. A Truth Commission
The legal basis for the proposed Commission would be a specific national law, or
the amendment of the existing Law on the National Truth and Reconciliation
Commission, ideally preceded by, or annexed to, an international agreement
between the UN and the Government of Burundi. These instruments create
obligations both national and international in nature, and often intertwined, for
the stakeholders: while national legislation directly regulates the Commission's
subject matter, temporal and personal jurisdiction, its structure and powers as
well as its relation with the Special Court, an agreement legitimizes the international spectrum of the process, providing the basis for the UN contribution in its
32
establishment.
The Commission's mandate would remain that which originally formed
the basis of the Arusha Peace Agreement, combining the main elements of the
national and international commissions provided for therein: establish the facts
and determine the nature of the conflict, classify the crimes committed since
Burundi's independence and, finally, identify those responsible for the commission of genocide, crimes against humanity and war crimes. The mission proposed
that the Commission's composition, although remaining national in character,
should be mixed, including three international and two national members, as
well as other support staff. The Commission's structure would entail two operational units, namely an investigative unit carrying out investigations and indentifying suspects, and a research unit with the task of establishing the causes of the

I') Report

ofthe Assessment Mission on the Establishment of an InternationalJudicial Commission of

Inquiryfor Burundi (S/2005/158), 11 March 2005 (hereinafter "Kalomoh Report" from the name
of the Assistant Secretary General for Political Affairs who led the Mission), paras. 55-75.
32I)Ibid., para. 55.
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conflicts, the relevant facts and the nature of the crimes committed. Finally, the
Commission would establish its headquarters in Bujumbura, with regional offices
throughout the country.33

3.4. A Special Chamberfor Burundi
Similarly to the Truth Commission, the legal basis for the proposed Special
Chamber would be provided by a specific national law, consistent with existing
procedural guarantees of fair trial and due process of law deriving from international criminal and human rights law, preceded by or annexed to an international
agreement between the UN and the Government of Burundi. According to
the assessment mission, the setting of the Chamber within the judicial system of
Burundi would serve the purpose of strengthening the country's judicial sector
and leave a legacy of trained judges, prosecutors, defence counsel as well as other
specialized staff.34
Partially drawing upon the model of the SCSL, the Special Chamber would
have jurisdiction and prosecute those individuals "bearing the greatest responsibility" for genocide, crimes against humanity and war crimes. The Chamber's
temporal jurisdiction would be limited to specific phases of the conflict in
Burundi, including, as a minimum threshold, crimes committed between 1972
and 1993. The Chamber would consist of one or more trial chambers, serving as
chambers of first instance, and an appellate chamber, responsible for appeals
brought against selected decisions and the judgments rendered in the first
instance. Each trial chamber and the appellate chamber would be composed of
three and five judges respectively, with a majority of international judges. The
Special Chamber would also be composed of a prosecutor's office, responsible for
investigations and leading the prosecution, and a registry, with the task of providing all necessary support to the chambers and the prosecution, lead by an international prosecutor and a registrar, respectively, with a substantial international
35
staffing component.

"I Ibid., paras. 55-56. The Law on the Composition, Organization and Functions of the National

Truth and Reconciliation Commission provided for a composition of twenty four members, all
Burundian nationals.
"I Burundi promulgated a law on genocide, crimes against humanity and war crimes. It provides,

however, for capital punishment for those found responsible for genocide. In addition, it entrusts
the International Judicial Commission of Inquiry with the investigation as well as an international criminal tribunal for Burundi with the prosecution of the crimes. It is therefore plausible

that it would require substantial amendments. See Law 1/004 on the Suppression of the Crime of
Genocide, Crimes Against Humanity and War Crimes, 8 May 2003. Kalomoh Report, supra note 31,
paras. 60-61.
311 Ibid., paras. 61-64.
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3.5. The Establishment of the Dual Mechanism
The recommendations contained in the Kalomoh Report undoubtedly represented
a formal - and more realistic - departure from the provisions of the Arusha Peace
Agreement. Importantly, they do maintain the Agreement call for the warring
factions to progressively achieve reconciliation and combat past impunity. The
proposed dual system also pledges the additional element of building upon the
national judicial system while maintaining international commitment and credibility throughout the overall process. Upon presenting the recommendations
contained in the Kalomoh Report, the then UN Secretary General Kofi Annan
recalled the assessment mission being the fourth of its kind by then deployed in
Burundi, with no concrete follow-up action having been subsequently undertaken by the UN. In his words, the UN could "no longer engage in establishing
commissions of inquiry and disregard their recommendations without seriously
undermining the credibility of the Organization in promoting justice and the
rule of law". 6 With Resolution 1605, the Security Council remarkably mandated
the Secretary General, presumably pursuant to the provisions of Article 98 of the
UN Charter, to initiate negotiations with the Government of Burundi, as well as
consultations with concerned Burundian counterparts for the implementation of
the recommendations contained in the Report. 7
Further to the Council's delegation, the UN subsequently dispatched to
Burundi various technical missions, while other background consultations at
government level were held under the auspices of UNOB and BINUB 8 The
process was soon delayed due to elections at the end of 2005, the subsequent
installation of the newly elected government, and the ensuing resumption of hostilities with FNL. Consultations held with both government and civil society
representatives highlighted various key issues with regard to the holding of a
39
national consultation process prior to the establishment oftheTruth Commission,
including the non-applicability of any amnesty for genocide, crimes against
humanity and war crimes; the relationship between the Truth and Reconciliation
Commission and the Special Tribunal; and the independence of the prosecutor.
") Letter dated 11 March 2005 from the Secretary General Addressed to the President of the Security
Council, attached to the Kalomoh Report. See also the proc~s verbale of the discussion of the
Kalomoh Report at the UN Security Council: UN Doc. S/PV.5203, 15 June 2005.
7 Security Council Resolution 1606 (2005), (UN Doc. SIRES/1606), 20 June 2005.
) Eg., Letter dated 11 October 2005 from the Secretary General to the President of the Security
Council (UN Doc. S/2005/644), 12 October 2005.
') The holding of broad-based consultations with national actors and civil society was recommended in the Kalomoh Report and agreed upon the Government of Burundi, to ensure that the
views of the people of Burundi are taken into account in the establishment process of the transitional justice mechanism. See Kalomoh Report, supra note 31, para. 75. See also S/PV.5203, supra
note 36.
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A Tri-partite Steering Committee for National Consultations on Transitional
Justice Mechanisms in Burundi was established in November 2007, composed of
representatives from the government, civil society and BINUB. The Committee
was mandated to work on the strategy and implementation measures for national
consultations. The work of the Committee, however, was affected by several difficulties and internal contradictions. According to the UN, the Burundian Government "initiated steps to take a disproportionate leading role in the Tripartite
Steering Committee" inconsistent with the letter and spirit of the agreement governing its operation. As a consequence, the national consultation process aimed
at identifying appropriate mechanisms of transitional justice and funded by the
UN, initially scheduled to commence in April 2008 only took place between
July-December 2009.40
The Report of National Consultations on the Establishment of Transitional
Justice Mechanisms was completed in April 2010 and finally published in
December 2010, revealing wide support for the establishment and operation of
the dual mechanism of transitional justice and, more recently, triggering the
resumption of the negotiations between the UN and the Burundian Government.4'

4. Possible Features of the Proposed Dual Mechanism
4.1. Legal Basis: Nationaland InternationalPerspectives
Although the extreme gravity of certain international crimes might call upon the
international community to intervene and exercise its jurisdiction, general international law does not require any one state to undertake judicial or quasi-judicial
o For a background on the evolution of the consultation process, see Fifth Report of the Secretary
Generalon the UnitedNations Operationsin Burundi (UN Doc. S/2005/728), 21 November 2005,
paras. 44-45; Sixth Report of the Secretary Generalonthe United Nations Operationsin Burundi (UN
Doc. S/2006/163), 21 March 2006, para. 41; S/2006/842, supra note 20, paras. 58-60; S/2006/994,
supranote 20, at para. 42; Third reportof the Secretary-Generalon the UnitedNations IntegratedOffice
in Burundi (UN Doc. S/2008/330), 15 May 2008, paras. 71-72; S/2009/270, supra note 21, paras.
44-47; S/2009/661, supra note 21, para. 46; S/2010/608, supra note 22, para. 46. See also
Vandeginste, supra note 5, pp. 200-229.
4)

Rapport des ConsultationsNationalessur la Mise en Place des Mechanismes de justice de Transition

au Burundi, 20 April 2010 ("National Consultation Report"). The most relevant findings of the
Report have been incorporated in the ensuing section of this Article. However, several relevant
features of the dual mechanism and the Burundian conflict, for instance the relationship between

the Commission and the Chamber or the issue of amnesties, did not form part of the consultation
process. Further to the completion of the national consultation, the UN and the Burundian
Government have announced the resumption of the negotiations for the establishment the Truth

and Reconciliation Commission and the Special Chamber for Burundi. See Report of the Secretary
Generalon the UnitedNations Office in Burundi (UN Doc. S/2011/751), 30 November 2011, paras.
52-56; See also Hirondelle News Agency, Negotiations for Special Tribunal to Resume in Burundi,
19 June 2011, available at <www.hirondellenews.com>.
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proceedings solely on the basis of customary international law. Rather, in view
of the principle of legality (nullum crimen sine lege) states generally require a
national law defining the specific crimes and stating jurisdiction over it or, in the
presence of relevant international treaties, passing implementing legislation
42
thereof.
The procedure currently foreseen in the case of Burundi's proposed mechanisms adheres to such practice. While the adoption of specific national laws,
or perhaps a single joint law, for the establishment of the Commission and
the Chamber will provide the necessary legal basis for the operation within the
national system of these two bodies, adherence by these laws to internationallyrecognized standards of due process and customary international law will enhance
their international perspective. In this regard, any agreement between the UN
and Burundi should not be seen within the limited purview of merely providing
for a degree of assistance and technical cooperation by the world body. Although
the involvement of the UN adds a degree of bureaucracy,43 it will legitimize the
overall scope of the process and commit Burundi and the international community to its success.
4.2. The Truth andReconciliation Commission
4.2.1. Defining the Commission's Mandate, What About Reconciliation?
Truth commissions reach out to thousands of victims trying to understand the
extent of massive violations unaccounted for and their motives and responsibilities to provide for exclusive or complementary measures of reconciliation and
accountability.4 4 Unlike international or internationalized tribunals, for which
there are clearer international norms regarding their structure, powers and standards for proceedings, truth commissions usually differ between countries due to
local circumstances and expectations. What would then be the most appropriate
features for the Truth and Reconciliation Commission in Burundi? Some core
elements may be highlighted with regard to its temporal mandate, its powers and,
finally, its objectives. As a preliminary remark, significant is the absence in the
42) See Antonio Cassese, InternationalCriminalLaw, (Oxford University Press, 2003), pp. 301-

308. Worthy of note is that by means of Article 19 of its Constitution, unlike those of neighboring
countries, Burundi specifically incorporated certain human rights instruments in its judicial architecture. Incorporation in this case seems to amount to domestication. Indeed, Burundi adopts a
monist legal system.
43) Ralph Zacklin, the former UN Assistant Secretary General whose work was instrumental for the
creation of various international and internationalized tribunals, critically speaks of "mammoth
bureaucracies". See Ralph Zacklin, 'The Failings of Ad Hoc International Tribunals', 2 Journal of
InternationalCriminalJustice (2004) 541-545.
44) For additional reference, see Priscilla B. Hayner, Unspeakable Truths: Facing the Challenge of
Truth Commissions (New York and London: Routledge, 2001); Rodolfo Mattarollo, 'Truth commissions', in C. Bassiuni (ed.), Post-ConflictJustice (Transnational Publishers, 2002) 295-324.
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Kalomoh Report of any specific function concerning reconciliation.45 Achieving
a strong measure of reconciliation will play a fundamental role in the transitional
justice process in Burundi, in consideration of the massive scale of atrocities with
which the Commission will have to come to terms, and their deeply rooted ethnic motives. Reconciliation could be inherent within the Commission's work,
deriving for instance from the establishment of an accurate and unbiased historical
record and from the overall victims and perpetrators truth-telling processes.
Reconciliation could also be achieved through specific reparatory measures, such
as recourse to the traditional Burundian institute of Bashingantahe, which take
into account cultural and tribal practices of arbitration or symbolic reparation. 46
With reference to the identification of crimes process, a distinction of approaches
and structures should be drawn between genocide, crimes against humanity and
war crimes, which will be then referred to the Special Chamber for prosecution,
and the remaining crimes. A reference model, at least from a theoretical perspective, is that of the CAVR in East Timor which had the power to refer serious
crimes to the SCU for prosecution, while for other crimes, generally minor
offences, it implemented a process of community-based reconciliation.4 7 Clearer
identification of the nature and gravity of the latter residual crimes as forming
part of the Commission's mandate is thus a preliminary but at the same time
necessary step. 48 This issue is also strictly intertwined with the applicability of
existing amnesty provisions, although it is still unclear the extent to which
amnesties for national crimes will apply in Burundi and their impact on the
accountability process. While the-possibility for the Commission to grant further
amnesties must certainly be discouraged, possible alternatives would be to
empower the Commission to recommend national prosecutions and vettings, to
acknowledge existing national amnesties, and to declare certain crimes as politically motivated. It could also be empowered to grant a conditional waiver of
This was also remarked by the Government of Burundi before the Security Council upon discussion of the Kalomoh Report. See S/PV.5203, supra note 36, pp. 4-5.
46) Bashingantahe are a pre-colonial traditional institution entrusted with mediation, arbitration
and conciliatory roles over land issues and minor offences. For reference, see Assumpta Naniwe45)

Kaburahe, 'The institution of Bashingantahe in Burundi', in TraditionalJustice and Reconciliation
after Violent Conflict: Learningfrom African Experiences (International Institute for Democracy and
Electoral Assistance, 2008).
47) See Beth S. Lyons, 'Getting Untrapped, Struggling for Truths: The Commission for Reception,
Truth and Reconciliation (CAVR) in East Timor', in Romano, supra note 3, pp. 99-124. Similarly,
the Peru Truth and Reconciliation Commission created a "judicialization unit," which prepared
case files and publicly recommended prosecution of individuals for serious crimes. See <www
.cverdad.org.pe>. Worthy of note is that, due to lack of commitment in terms of funding and staffing and, more importantly, of political will, the success of the transitional justice mechanisms in
East Timor has been limited. Indeed, only a small number of referrals from the CAVR to the SCU
were possible. See Report of the United Nations High Commissionerfor Human Rights: Situation of
Human Rights in Timor-Leste (UN Doc. E/CN.4/2003/37), 3 March 2003, para. 32
41)Various possible relevant crimes are identified in the National Consultation Report, pp. 68-70.
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criminal responsibility alongside the establishment of a channel of conciliations
and reparations.
Further, to properly fulfil its investigative and truth-seeking tasks, the Commission must assert its official status and independence. It should thus be endowed
with strong powers, such as the power to summon witnesses, to request search
and seizure and to hold confidential hearings, either directly or through the
means of the executive power. Lastly, its final report and recommendations should
be considered authoritative, requiring the government to commit to legal, institutional or legislative reforms, as well as to further reparation and reconciliation
49
programs.
4.2.2. A RepresentativeMembership
In a society still characterized by ethnic and historical divisions, it is paramount
that the Commission is fully representative of the Burundian population. Fair
and equal representation will contribute to the Commission's credibility and foster appearances before it by victims, witnesses and perpetrators. The proposal that
the Commission be composed of five members, three of which are international,
is thus unsatisfactory. Indeed, as only two of its members will be Burundians, it
is difficult to conceive how this limited membership could adequately represent,
and be perceived as representing, the segmented Burundian society. It is therefore
suggested that the membership be increased to at least seven members, with a
majority of national members, to broaden it not only to the main ethnicities present in the country, but also to ensure broader representation of its different cultural and social groups. Proper representation is contingent on the selection of
members. These should be widely respected members of society who are accepted
as neutral by all sides of the conflict, including a range of professions or backgrounds, such as religious leaders, practicing lawyers or retired judges, psychologists, educators and human rights experts. The Commission will garner the widest
public and international support if its members are selected through a broad
consultative process, genuinely ensuring fair balance in the representation of ethnic, religious and gender groups, while any inclination to appoint political leaders
or representatives of political parties or former armed groups should be strongly
resisted. The selection process may include inviting nominations from the public
and forming a representative selection panel to vet nominations, interview the
50
finalists and recommend the commissioners.
For a tentative codification of possible recommendations, see the report prepared by the UN
Special Rapporteur on the Right to Restitution and Rehabilitation: A Study on the Right to
4,

Restitution, Compensation and Rehabilitationfor Victims of Gross Violations of Human Rights and

FundamentalFreedoms (UN Doc. E/CN.4/Sub.2/1993/8). See also National Consultation Report,

pp. 70-71 and 79-83.
50)

These recommendations appear to have met the support of the Burundian population. See

National Consultation Report, pp. 72-79.
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4.2.3. An Effective and CoordinatedSupport Structure
In organizational terms, the referred investigation and research units should be
integrated with specialist departments, such as database and records managers as
well as a forensic team. It is essential to attempt to find and examine scientific and
forensic evidence when investigating individual or collective killings of such scale,
some of which were committed as far back as 1962. It is also crucial that the
whole set of investigations be immediately digitalized with a view to organizing
and preserving circumstantial, documentary and material evidence gathered by
the Commission for any future cooperation with the Special Chamber as well as
for future legacy purposes.
4.3. The Special Chamber
4.3.1. Focusingthe Subject Matter, Temporaland PersonalJurisdiction
The proposed subject matter jurisdiction of the Special Chamber includes only
international crimes, i.e. criminajuris gentium amounting to the gravest violations of international humanitarian law: genocide, crimes against humanity and
war crimes. As such, the mandate of the Chamber better resembles that of the
ICTY and ICTR which, unlike the internationalized courts, do not contain additional provisions over national crimes. 5' It is worth noting that the Arusha Peace
Agreement, other ceasefire agreements and, by extension, the government and
rebel groups that signed these agreements, acknowledge that international crimes
were perpetrated.1 2 Bearing this in mind, the envisaged subject matter jurisdiction of the Chamber appears to be correct and suffices to cover the main crimes
committed, even though customary international law now recognizes additional
crimes to those specified. In particular, it will be necessary to assess the customary
status of the crimes and their individual accountability within the timeframe
3
applicable in Burundi, or their recognition under the existing national law.
For instance, the SCSL has jurisdiction, which it never exercised, over offences relating to abuse
of girls or wanton destruction of property under Sierra Leonean law, while the ECCC has jurisdiction over the crimes of homicide, torture and religious persecution as set forth in the Criminal
Code of Cambodia. See SCSL, Statute, Article 5; ECCC, Law, Article 3 new. The National
Consultation Report also indicates preference for international crimes only for the Chamber's mandate. See pp. 68-70.
52) Arusha Peace Agreement, supra note 14, Protocol I, Preamble and Chapter I, Article 3.3. This
might indicate a general consensus reached by the main stakeholders of the transitional process in
Burundi on the subject matter of the Special Chamber. A finding of genocide was also reached by
some of the UN-lead commissions of inquiry. See Kalomoh Report, supra note 31, para. 20.
") Burundi's accession to international human rights and humanitarian law has been limited. To
cite a few examples, Burundi ratified or acceded to the International Covenant on Civil and Political
Rights in 1990, the African Charter on Human and People's Rights in 1989, the Genocide
Convention in 1997, the Geneva Conventions 1949 in 1971, and the Additional Protocols thereto
1977 in 1991, the Convention Against Torture in 1993, the Convention on the Rights of the Child
on 1990 and the ICC Statute in 2004. See alsoVandeginste, supra note 5, pp. 283-320. The impact
5
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This framing of the court's jurisdiction diminishes the relevance of issues pertaining to the applicability of statutory limitations and amnesties to national crimes,
and permits the application of consistent procedural standards for both national
and international crimes.
It is, therefore, advisable that certain further clarifications are provided to better focus the Chamber's jurisdiction on the reality of the conflict in Burundi.
While it appears obvious that for genocide the same definition as contained in the
Genocide Convention should be adopted, like all international and internationalized tribunals with jurisdiction over this heinous crime, it is preferable that the
Chamber's jurisdiction over crimes against humanity be modelled on the relevant
provisions of the ICTR and ECCC. These two tribunals provide that the widespread and systematic attacks against the civilian population must be committed
within an additional discriminatory purview, namely on "national, political,
ethnic, racial or religious grounds."5 4 Such a limitation, in line with the events
occurred in Burundi, is considered being of a mere jurisdictional nature, thus
without adding any element to the customary definition of the crime in question. 55 Indeed, it circumscribes this crime more narrowly than customary international law.56
Similarly, it appears more consonant with the nature of the conflict that the
Chamber's jurisdiction over war crimes, in line with those of the ICTR and SCSL,
be limited to serious violations of Article 3 Common to the Geneva Conventions
1949.1' While it is debatable whether the full customary status of these norms
might not date back as far as its immediate post-independence period, 58 it is

of the relative accession to international instruments will be determined by the Chamber's primary
mandate focusing on customary rather than treaty-based international law.
50 See ICTR, Statute, Article 3; ECCC, Law, Article 5.
51)See Prosecutor v. Akayesu, ICTR-96-4-A, ICTR, Appeal Judgment, 1 June 2001, para. 465;

Prosecutorv. Kajelijeli,ICTR-98-44A-T, ICTR, Trial Judgment, 1 December 2003, paras. 877-888.
") For further reference on the distinction of this crime in the Statutes of the ICTY and ICTR, see
Gu~nael Mettraux, InternationalCrimes and the Ad Hoc Tribunals (Oxford University Press, 2005)
pp. 147-154.
57)ICTR, Statute, Article 4; SCSL, Statute, Article 3. The ICTY jurisdiction over war crimes is said
to be broader, Article 2 and 3 of its Statute encompass both the 'grave breaches' regime as well as a
residual regime covering all serious violations of international humanitarian law, thus contemplating also the 'serious violations' regime. See Prosecutorv. Kordic and Cerkez, IT-95-14/2-PT, ICTY,
Decision on Joint Defence Motion to Dismiss the Amended Indictment for Lack of Jurisdiction

Based on the Limited Jurisdictional Reach of Articles 2 and 3, 2 March 1999.
")From the historical background of Burundi, it appears that a status of armed conflict, proper,
existed from or escalated only in 1993. However, on the customary status of this regime, see
Prosecutorv. Delacic etal, IT-96-21-A, ICTY, Appeal Judgment, 20 February 2001, para. 143: "It
is indisputable that common Article 3, which sets forth a minimum core of mandatory rules,
reflects the fundamental humanitarian principles which underlie international humanitarian law as
a whole, and upon which the Geneva Conventions in their entirety are based. These principles, the
object of which is the respect for the dignity of the human person, developed as a result of centuries of warfare and had already become part of customary international law at the time of the
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noteworthy that Burundi ratified the Geneva Conventions in 1971. Some authors
have criticized the explicit statutory reference to the 'serious violations' regime for
the SCSL because, as now in the case of Burundi, this might readily qualify the
conflict as being of a non-international character and on the basis that the qualification of an armed conflict is a prerogative that should be left for the judges to
determine.5 9 In this regard, although the factual characterization of the conflict in
Burundi as internal is not strongly disputed, it has to be remarked how consistent
jurisprudence declared that the 'serious violations' regime in modern warfare is
no longer restricted to a non-international conflict.60 In addition, it is also suggested that the extension of such jurisdiction over Additional Protocol 111977 to
the said Geneva Conventions be carefully assessed. Indeed, the customary nature
of the Protocol or some of its provisions is still disputed under current jurisprudence. 61 Moreover, the Protocol was only ratified by Burundi in 1993 and, hence,
its applicability vis a vis the temporal breadth of the events does not appear
sufficiently relevant to warrant an inclusion in the Chamber's jurisdiction. 6 The
inclusion of the Protocol could perhaps be considered to extend the Chamber's
jurisdiction to the crime of conscripting or enlisting children under the age of
fifteen, a phenomenon often found in African conflicts from which Burundi
has not been spared 63 and rapidly emerging as a subject of international criminal

adoption of the Geneva Conventions because they reflect the most universally recognized humanitarian principles."
'9 See Nicole Fritz and Alison Smith, Current 'Apathy for Coming Anarchy: Building the Special
Court for Sierra Leone', 25 Fordham InternationalLaw Journal(2001) 391-430.
")E.g., Nicaragua v. United States ofAmerica, International Court of Justice, Judgment, 27 June
1986, para. 218; Delacic, supra note 58; Prosecutor v. Fofana, SCSL-2004-14-AR72(E), SCSL,
Decision on Preliminary Motion on Lack of Jurisdiction Materia. Nature of Armed Conflict, 24
May 2004, para. 25. More recently, see also 548 U.S. 557 (2006), Hamdan v. Rumsfeld.
61) See Report of the Secretary General Pursuantto Paragraph5 of the Security Council Resolution 955
(1994) (UN Doc. S/1995/134), 13 February 1995, paras. 10-11. For a discussion on the customary
status of Additional Protocol II and its relationship with the 'serious violations' regime under the
jurisprudence of the ICTY and ICTR, see Mettraux, supra note 56, pp. 138-144.
2) Alternatively, the inclusion of the jurisdiction over the Protocol could be considered to generate
further jurisprudence on the customary status of its provisions, although it is arguable that this
exercise could serve the primary purposes of the Chamber. In the case of the ECCC, with a temporal jurisdiction confined to the period 1975-1979, it was decided to opt for a jurisdiction on war
crimes limited to the 'grave breaches' regime contained in the Geneva Conventions, applicable only
to international armed conflict. See Berth Swart, 'Internationalized Courts and Substantive
Criminal Law', in Romano, supra note 3, at 301. Worthy of note is that Cambodia became a party
of Additional Protocol II only in 1998.
63) For allegations of child recruitment during the conflict in Burundi, see Report of the Secretary
Generalon Children and Armed Conflict in Burundi (UN Doc. S/2009/450), 10 September 2009.
The use of children in conflict is also prohibited in the Burundi Constitution, Article 45. See also
Report of the Secretary General on Children and Armed Conflict (UN Doc. S/2009/158), 26 March
2009, paras. 18-22. The last children associated with Burundian armed groups were released in
2010. See Report of the Secretary Generalon Children and Armed Conflict (UN Doc. S/2011/250),
23 April 2011, paras. 60-63.
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prosecutions. In one of the first decisions on this subject, the SCSL Appeals
Chamber found that this crime crystallized under customary international
law and was criminalized, before it was explicitly set out as a criminal offence in
treaty law.64
While the Kalomoh Report provides for distinctive temporal jurisdictions for
the Commission and the Chamber, it is advisable that the latter coincides with
the former. The Chamber should have jurisdiction over the crimes referred to
above starting from the immediate post-independence period, rather than focusing, a priori,on specific temporal phases of the conflict. Such a timeframe, while
potentially posing some difficulties in establishing the legal status of the crimes,
as well as suffering from scarce availability of evidentiary sources, is legitimate,
not least in the eyes of the Burundian public, because if seen in connection with
the Commission's work to initially identify the specific events and the crimes
allegedly committed, it will encompass all distinctive atrocities in the country's
modern history.65 In addition, taking into account the past frailties of the peace
process, the temporal jurisdiction should be left open-ended, as admonishment
to the then warring factions of the risk of prosecution for any future criminal
conduct.
Borrowing language from the SCSL Statute with regards to personal responsibility, the Kalomoh Report indicated that the Special Chamber shall have jurisdiction over "those bearing the greatest responsibility" for the commission of the
crimes. The ECCC, instead, refers to "senior leaders" and more broadly to "those
most responsible". 66 According to the Secretary General, while those "most
responsible" obviously include the political or military leadership, others in command authority down the chain of command may also be regarded as "most
responsible" judging by the severity of the crime or its massive scale. "Most
responsible", denotes both a role of leadership or a position of authority held by
the accused person, and a sense of the gravity, seriousness or massive scale of the
crime committed and appears more suitable than "those bearing the greatest
responsibly" in connection with a protracted civil war as in the case of Burundi.
The chosen wording should not be intended as an expressed jurisdictional limitation, but rather as guidance in the exercise of prosecutorial action. 67 Considering

Prosecutorv. Norman, SCSL-2004-14-AR72(E), SCSL, Decision on Preliminary Motion Based
on Lack of Jurisdiction (Child Recruitment), 31 May 2004. See also Prosecutor v. Fofana and
Kondewa, SCSL-2004-14-J, SCSL, Trial Judgment, 2 August 2007, paras. 182-199. See also
Prosecutor v. Lubanga, ICC-01/04-01/06-803-tEN, ICC, Decision on the Confirmation of
Charges, 29 January 2007, paras. 238 etseq.
'5)See also National Consultation Report, pp. 66-67.
66) Kalomoh Report, supra note 31, para. 61. See also SCSL Statute, Article 1; ECCC, Law,
Article 1.
67)Report of the Secretary Generalon the Establishment ofa Special Courtfor Sierra Leone (UN Doc.
S/2000/915), 4 October 2000, paras. 30-31. According to the SCSL Appeals Chamber, "the only

(,)
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the continental nature of Burundian criminal system, it is advisable that such
prosecutorial discretion is subjected to a degree of judicial scrutiny by a judge
upon the charging of an accused.6'
4.3.2. Determining a FeasibleStructure and Rules of Procedure,Ensuring Defence
Rights
The overall administrative and support structure of the Special Chamber should
be kept to a minimum core, based on the model of the BiH as recommended by
the Kalomoh Report. The structure should be specialized, independent and centralized, as opposed to decentralized within the poorly developed Burundian
judicial system, but integrating its national and international components to
maximize capacity building.
From the outset, the Chamber should strive to appoint at least two trial
chambers. While the entry into duty of the judicial officers would be regulated
by transitory provisions in the agreement, the immediate constitution of an
additional trial chamber will ensure the prompt commencement of multiple
trial activities. Indeed, past and current tribunals have experienced delays in dealing with their judicial workload due to administrative-related difficulties in
appointing additional trial chambers or judges and their supporting officers.
Delays could give rise to possible infringement of the due process rights of the
accused, as well as of the public and victims' interest in the expeditious conduct
of the trials. Assuming that the resources available to the Chamber will be significantly more limited than those available to other tribunals, the cost-impact of the
immediate establishment of an additional trial chamber should be balanced
against the budgetary costs associated with the risk of requiring the entire institution to remain operational for longer periods, as is likely to be the case with only
one operative trial chamber. 69 In addition, in selecting candidates for the post of

workable interpretation [of this wording] is that it guides the Prosecutor in the exercise of his prosecutorial discretion." See Prosecutor v. Brima, Kamaraand Kanu, SCSL-2004-16-A, SCSL, Appeal
Judgment, 3 March 2008, para. 282.

") In this regard, see Prosecutor v. Fofana and Kondewa, SCSL-2004-14-J, SCSL, Trial Judgment,
2 August 2007, para. 31. A degree of judicial review has also been introduced by the Security Council in connection with the ICTY completion strategy. See Security CouncilResolution 1534 (2004)
(UN Doc. S/RES/1534), 26 March 2004, para. 5, according to which the Tribunal, in reviewing
and confirming any new indictments, should ensure that these concentrate on the most senior leaders suspected of being most responsible for crimes within the its jurisdiction. This provision translated into a pro-active role taken by the ICTY judges, in particular, in assessing whether any new
indictment submitted for review concentrates on any alleged senior leader or, on the contrary,
whether to proceed with the referral of a case to the BiH. See, e.g., ICTY, Rules of Procedure and
Evidence, Rule 28(A) and Rule 1Ibis (C) and Prosecutor v. Stankovic, IT-96-23/2-PT, ICTY,
Decision on Referral of Case Under Rule I Ibis, 17 May 2005.
") For instance, delays were experienced at the SCSL, in part due to the long process required for
the constitution ofTrial Chamber If. Similarly, both the ICTY and ICTR sought and obtained the
appointment ofad litem judges in order to allow these tribunals to streamline their workloads and
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international - and possibly also national - judges, necessary due consideration
and weight should be given to candidates with prior experience with other international and internationalized tribunals. These, for instance ad litem judges of the
ICTY and ICTR, as well as judges who have served on smaller-scaled internationalized institutions, have developed in-depth knowledge from their previous
professional engagements with these organisms, thus creating a pool of experienced judicial professionals who are in possession of the necessary know-how to
immediately foster the Chamber's activities in line with internationally required
judicial standards. 70 The same should be taken into consideration for the appointment of the registrar and the prosecutor, as well as of other legal and administrative support staff. To ensure the effective integration of the specific features of the
judiciary in Burundi, and at the same time promote and maintain the Country's
ownership over the process, it is strongly advisable that the deputy registrar and
the deputy prosecutor are qualified Burundian nationals, and that Burundians
71
are well represented amongst support staff.
With a view to ensuring adequate protection of an accused's rights, and in
consideration of the level of complexity of the cases and the possible presence of
indigent accused, the establishment of a Defence or Legal Aid Office is necessary.
This office would be entrusted, within the limits of legal representation, with an
immediate and coordinated strategy for the legal representation of Accused persons and the selection of qualified defence counsel. While this model was first
established for the SCSL, 72 it lacked statutory recognition and practical effectiveness. Recent smaller-scale models, such as those of the BiH, the ECCC and the
STL, provide for more effective and independent support and should be the pre73
ferred model for the Chamber.
The determination of viable rules upon which to operate in the conduct of pretrial and trial proceedings will be key to safeguarding the fairness and feasibility
of the process. The Burundian code of criminal procedure reflects the influence of
the previous Belgian colonial rule in its adherence to the continental or civil law
system, although it shares characteristics of both the accusatorial and inquisitorial
models. The dichotomy between accusatorial versus inquisitorial procedural
hold multiple trials at one time. See Security Council Resolution 1431 (2002) (UN Doc. S/RES/
1431), 14 August 2002.
7 ) For an additional reference on the criteria for the selection of Judges and other staff of international tribunals, see Cesare Romano, 'The Judges and Prosecutors of International Criminals Courts
and Tribunals', in Romano, supra note 3, pp. 235-270.
71) See also National Consultations Report, pp. 85-89.
72) For an overview of the SCSL Defence Office, see John Jones etal, 'The Special Court for Sierra
Leone - A Defence Perspective', 2 JournalofInternationalCriminalJustice (2004) 211-230.
71) See ECCC, Internal Rules, Rule 11. The STL institutionalized the role of its Defence Office,
making it an independent organ of the Tribunal: STL, Agreement, Article 2 and Statute, Article 7
and 13. For an analysis of the defence structure at the ECCC as well as at various international and
internationalized tribunals, see Skilbeck, supra note 3, pp. 434-441.
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regime applicable before international and internationalized tribunals has been
the subject of interesting academic debate.74 Against this backdrop, it is advisable
that, while taking into consideration the national applicable procedure as well as
internationally recognized standards, the Chamber possesses specific or exceptional
rule-making authority and develops its own set of rules of procedure independent
from those applicable in Burundi with regards to ordinary crimes.75 Among the
main features requiring immediate consideration in the drafting of the rules of
procedure are the appointment of a pre-trial judge, the controlling role of the
judges during proceedings, and the inclusion of provisions for trials in absentia.
The existence of a pre-trial judge, or a pre-trial chamber, is no longer a novelty
in international criminal trials. While the pre-trial chamber's specific powers vary
in the applicable rules of the various tribunals, such an organ generally oversees
the conduct of the investigations and streamlines trial preparations, while ensuring international standards of due process. It is preferable for the Chamber that a
specific pre-trial judge be appointed, without the specific attributes of an 'investigating judge' remnant of a fully-fledged inquisitorial system, competent to
review an indictment prepared by the prosecutor as well as to issue all necessary
orders required for the conduct of the investigations, the preparation of a fair and
expeditious trial, including warrants for the arrest or transfer of persons, protection of victims and witnesses, respect of the rights of the accused, inclusive participation of the defence and, finally, adequate publicity of the proceedings right
76
from the investigative stage.
Subsequently, during the trial, the Chamber shall have a prominent power in
the direction and control of the proceedings. In particular, the Chamber shall be
E.g., John Jackson, 'Finding the Best Epistemic Fit for International Criminal Tribunals', 7Journal
of InternationalCriminalJustice (2009) 17-39; Kay Ambos, 'International Criminal Procedure:
International, Adversarial or Mixed?', 3 InternationalCriminalLaw Review (2003) 1-37.
75) See ICTY, Statute, Article 15; ICTR, Statute, Article 14; SCSL, Statute, Article 14. The ECCC
provides that its procedure shall be in accordance with Cambodia Law, although permitting reference to internationally accepted procedural principles. See ECCC, Agreement, Article 12; Law,
Articles 20new, 23new and 33new. This rather ambiguous set of default provisions translated in the
necessity for the ECCC judges to adopt Internal Rules the purpose of which is "to consolidate
applicable Cambodian procedure for proceedings before [it]" and, "to adopt additional rules where
these existing procedures do not deal with a particular matter, or if there is uncertainty regarding
their interpretation or application, or if there is a question regarding their consistency with international standards." See ECCC, Internal Rules, Preamble. See also Guido Acquaviva, 'New Paths in
International Criminal Justice? The Internal Rules of the Cambodian Extraordinary Chambers',
6 JournalofInternationalCriminalJustice (2008) 129-133. For a specific analysis of applicable procedural standards, see also Hakan Friman, 'Procedural Law of Internationalized Criminal Courts',
in Romano, supra note 3, pp. 317-358.
71 As such, the powers of the envisaged pre-trial judge will be similar to and develop from those,
respectively, of the ICTY and STL as well as of the Pre-Trial Chamber of the ICC. For a review of
the role of the pre-trial Judge at the ICTY, see Mark B. Harmon, 'The Pre-Trial Process at the ICTY
as a Means of Ensuring Expeditious Trials', 5 Journal ofInternationalCriminalJustice (2007) 385393. Also in Burundi overview functions during the pre-trial phase are exercised by judges. See
Burundi Code of Criminal Procedure, Articles 71-91 and 146 etseq.
74)
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responsible for the presentation of the evidence and the questioning of witnesses.
TIhe national applicable procedure does not appear sufficiently clear in this regard,
thus raising the need for further specification in the Chamber's own rules of procedure. The rationale of such a role, somehow reinforced in comparison to that of
other existing international or internationalized jurisdictions, with the sole exceptions of the ECCC and STL, is that of expediting the proceedings without affect77
ing the fairness of the process.
Finally, while the criminal procedure of Burundi allows for the holding of such
trials, 78 the possibility of trials in the absence of an accused has only recently
emerged at the international level. 79 The main argument in opposition to such
trials is the possible breach of a defendant's paramount right to be tried in person
and to defend himself or herself.8 ° Importantly, recent relevant jurisprudence has
developed a number of guarantees and safeguards to be respected during in absentia proceedings, namely the direct service of the indictment to the accused person
or notification thereof, the assignment of a defence counsel to the absent accused
in the interest of justice, and the possibility of a re-trial in case of a conviction. 8
Consequently, a qualified possibility of holding trials in the absence of an accused,
for instance in cases where the individual has been duly notified, knows about the
existence of an indictment and willingly refuses to appear for trial, or in presence
of a state failure to surrender such person, should be contemplated.
4.4. Affording Victims and Civil Parties Participation and Possible Limits to
Reparations
Participation of victims or victims' associations, as well as civil parties, in international judicial or quasi-judicial proceedings strengthens ownership over the

71) For

a comparison between the adversarial, inquisitorial and mixed systems on an historical,
national and international perspective see Christoph Safferling, Towards an InternationalCriminal
Procedure, (Oxford University Press, 2003), pp. 216-220; Cassese, supra note 42, pp. 372-388. See
also ECCC, Internal Rules, Section E; STL, Statute, Articles 20-21.
") Burundi Code of Criminal Procedure, Article 122.
71 The Statute of the STL explicitly provides for the holding of trials in absentia. See STL, Statute,
Article 22. See also Paola Gaeta, 'To Be (Present) Or Not To Be (Present) - Trials in Absentia Before
the Special Tribunal for Lebanon', 5Journaloflnternational
CriminalJustice(2007) 1165-1174. An
amendment of the SCSL rules of procedure allows, certain conditions met, for the holding of such
trials: SCSL, Rules of Procedure and Evidence, Rule 60. See also SCU, UNTAET Regulation No.
2000/30, Article 5; ECCC, Internal Rules, Rule 81. Rule 71 bis of the ICTR rules of procedure
allows the holding of special depositions for the preservation of evidence in cases where an accused
is at large.
o) See the report of the Secretary General on the establishment of the ICTY, indicating that the
holding of trials in absentia could be in breach of Article 14 of the International Covenant on Civil
and Political Rights: Report of the Secretary General Pursuant to Paragraph 2 of Security Council
Resolution 808 (1993) (UN Doc. S/25704), 3 May 1993, para. 101.
I) For a jurisprudential review, see Cassese, supra note 42, pp. 400-405. Re-trial following a trial in
absentia is allowed in Burundi: Code of Criminal Procedure, Articles 140-146.
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process and is an instrument for achieving effective access to justice and broad
reconciliation.8 2 Victims and civil parties can also actively contribute to the investigations and truth-seeking and may act as guarantors of the overall fairness of the
proceedings. Indeed, such participation is rapidly emerging in international jus83
tice, and already features at the ICC, the ECCC and the STL.
Ensuring broad participation of victims will be fundamental to the proceedings before the envisaged Truth and Reconciliation Commission. The process of
victim testimony will potentially contribute towards psychological healing, while
the information contained in the testimonies will assist in the classification of the
crimes committed and, possibly, the identification of the perpetrators. Victims'
participation as civil parties in the Special Chamber's proceedings might, however, be contentious and difficult to implement. Although under Burundian
criminal procedure civil parties are generally entitled to participate in criminal
proceedings against an accused person,84 it is debatable whether effective participation and material reparation is being enforced at the national level. A careful
and realistic approach with regards to civil parties' participation before the Special
Chamber is therefore necessary. Questions arise as to whether the Chamber
will be able to find sufficient financial resources to afford full or adequate participation of victims and civil parties to its proceedings and, jointly with the
Commission, award financial reparations. Indeed, in light of the widespread
nature of the crimes and the large number of victims, providing financially meaningful reparations may be a daunting challenge and its feasibility should be
assessed as a preliminary matter. In such a context, broad policy measures could
be a more effective way to accomplish reparation, rather than through a limited
case-by-case approach. Hence, while victims' participation should necessarily be
enforced in the circumstances in consideration of the strong national connotation assumed by the process in Burundi, it might be necessary to limit reparations
to non-financial mechanisms, while creating provisions for civil party groups'
legal representation before the Chamber to streamline a mutually beneficial process of truth seeking and at the same time abating costs for legal assistance. In this
See generallyPablo de Greiff (ed.), The Handbook of Reparations (Oxford University Press, 2006).
ICC, Statute, Article 68.3 and Rules of Procedure and Evidence, Chapter 4, Section III;
ECCC, Internal Rules, Rule 23. For a jurisprudential development before these tribunals, see,
Situation in the DemocraticRepublic of the Congo, Decision on the Applications for Participation in
the Proceedings ofVPRSI, VPRS2, VPRS3, VPRS4, VPRS5 and VPRS6, ICC, Pre-Trial Chamber,
17 January 2006; Nuon Cheaatal, Decision on Civil Parties Participation in Provisional Detention
Appeals, ECCC, Pre-Trial Chamber, 20 March 2008. See also C. Stahn et al., 'Participation of
Victims in the Pre-Trial Proceedings of the ICC', 4 JournalofInternationalCriminalJustice (2006)
219-238; Acquaviva, supra note 75, pp. 140-141. See also STL, Statute, Article 17; Cecile Aptel,
'Some Innovations in the Statute of the Special Tribunal for Lebanon', 5 Journal of International
CriminalJustice (2007) 1120-1121. Victims' participation is also permitted before the SCU: see
UNTAET Regulation N. 2000/30, Article 12.3.
4) Burundi Code of Criminal Procedure, Article 120.
82)

83) See
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context, the holding of a public process of judicial accountability before the
Chamber, coupled with access to, and an effective participation through the Commission should be regarded as the primary and broad-based means of reparation
for those who have suffered from the perpetration of the crimes and their prolonged impunity.85 In addition, more tailored forms of reparations upon a finding
of criminal responsibility may range from statements of apology, requests for
pardon or locating the remains of loved ones, creating burial sites, establishing
rehabilitation and community centres, compilation of lists of victims, or directly
funding targeted community-based reparations projects.86
4.5. Amnesties and Other PossibleJurisdictionalImpediments
Amnesty provisions are scattered through various peace and ceasefire agreements
relating to the conflict in Burundi, while the applicability of immunities, statutory limitations, as well as the validity of limited national proceedings held in
connection with selected events in recent Burundian history are also issues of
concern. The applicability of amnesty provisions, although foreseen in interna87
tional instruments as means to achieve cessation of hostilities and reconciliation,
is highly debatable with regards to genocide, crimes against humanity and war
crimes in consideration of the peremptory nature of the doctrine prohibiting
these crimes.88 A distinction must first be drawn between amnesties concerning
less serious crimes, i.e. other than those referred to above, for which a transitional
immunity has been agreed upon due to their political motivation. While the current validity of these amnesties following the end of the transitional period, as
well as the identification of the crimes covered by such amnesties, is unclear, they
will unlikely affect the operation of the Truth and Reconciliation Commission as

This view finds support from relevant decisions of the Inter-American Commission and the
Inter-American Court of Human Rights. See Yasmin Q. Naqvi, Impediments to ExercisingJurisdiction
over InternationalCrimes (TMC Asset Press, 2010) pp. 128-131.
86) The National Consultations Report shows a preference for collective and symbolic reparations.
See pp. 94-96. Victims participating as civil parties before the ECCC can also be awarded only collective and moral reparations. See ECCC, Internal Rules, Rule 23. For additional reference to State
obligations and mechanisms of reparation, see also Basic Principlesand Guidelines on the Right to a
Remedy and Reparationfor Victims of Gross Violations ofInternationalHuman Rights Law and Serious
Violations of InternationalHumanitarianLaw (UN Doc. A/RES/60/147), 21 March 2006.
17) See ProtocolAdditionalto the Geneva Conventions of 12 August 1949, and relatingto the Protection
of Victims of Non-InternationalArmedConflicts (ProtocolII), 8 June 1977, Article 6.5: "At the end
of hostilities, the authorities in power shall endeavor to grant the broadest possible amnesty to
persons who have participated in the armed conflict, or those deprived of their liberty for reasons
related to the armed conflict, whether they are interned or detained." However, the customary
status as well as the full judicial purview of this provision is debated. See Naqvi, supra note 85,
pp. 121-123.
") Indeed, this position is strongly endorsed by the UN. See 7he Rule ofLaw and TransitionalJustice
in Conflict and Post-ConflictSocieties (UN Doc. S/2004/616), 23 August 2004, para. 64.
85)
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a non-judicial institution, provided that its mandate spells out that the existence
of any such amnesty or immunity shall not be adduced by any individual to
refuse to appear before it.89
Similar considerations apply to amnesties concerning genocide, crimes against
humanity and war crimes. It appears that no concession has yet been made by the
Burundian Government over the non-applicability of amnesties in connection
with the jurisdiction of the Special Chamber. With regards to the activity of the
Commission, also in this case the issue of amnesties appears to be of limited
momentum. Indeed, the Commission will not be entrusted with judicial powers
and should ordinarily confine its work to the mere classification of these crimes,
while their punishment or any other legal consequence attached thereto will be
an exclusive matter for the Chamber. Furthermore, the applicability of jurisdictional limitations might require a thorough balancing against the overall interests
of the Burundian population, and its victims in particular, toward a process of
accountability." It has also to be noted that authoritative doctrine, statutory
instruments and jurisprudential sources specifically decline to attach any validity
to amnesty clauses, as well as any statutory limitations, to the more recent prosecution of genocide, crimes against humanity and war crimes. 9 In a landmark
decision on the applicability of amnesty provisions to crimes against humanity
and war crimes, the SCSL Appeals Chamber held that "the grant of amnesty in
respect of such crimes [...] is not only incompatible with, but is in breach of an
'
obligation of a State towards the international community as a whole."92
One
interesting point of legal debate might concern the customary purview of this

89)

Seealso Kalomoh Report, supra note 31, paras. 32-37. For a review of the various amnesties and

immunities granted in Burundi, see Vandeginste, supra note 5. For an analysis of the combined
impact of truth commissions and judicial institutions towards transitional justice processes, along
with the role played upon it by amnesties, see Tricia D. Olsen et aL, 'When Truth Commissions
Improve Human Rights', 4 InternationalCriminalLaw Review (2010) 457-476.
9')The impact of victims' fundamental rights upon the applicability of jurisdictional limitations is
further discussed in Naqvi, supra note 85, pp. 124-138.
") See Naqvi, supra note 85; Ruth A. Kok, Statutory Limitations in InternationalCriminal Law,

(TMC Asset Press, 2007); Convention on the Non-Applicability ofStatutoryLimitations to War Crimes
and Crimes Against Humanity, Annexed to GA Res. 2391 (XXIII), 26 November 1968. In 2011,
this Convention has only nine signatories and 54 Parties. See also SCSL, Statute, Article 10. For a
discussion on the status of this Convention, see Kok, supra, pp. 90-99.
" )Prosecutorv. Kallon and Kamara, SCSL-2004-15-AR72(E) and SCSL-2004-16-AR72(E), SCSL,
Decision on Challenge to Jurisdiction: Lomb Accord Amnesty, 13 March 2004, para. 73. For a
commentary of this decision as well as an academic perspective on amnesties in international law,
see Simon Meisenberg, 'Legality of Amnesties in International Humanitarian Law - The Lom6
Amnesty Decision of the Special Court for Sierra Leone', 86 InternationalReview of the Red Cross
(2004) 837-851; Antonio Cassese, 'The Special Court and International Law - The Decision
Concerning the Lom6 Agreement Amnesty', 2 Journal of International CriminalJustice (2004)
1130-1140. For a regional perspective on amnesties, see Fannie Lafontaine, 'No Amnesty or Statute
of Limitation for Enforced Disappearances: The Sandoval Case Before the Supreme Court of

Chile', 3 JournalofInternationalCriminalJustice (2005) 469-484.
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doctrine and jurisprudence, in particular taking into account the nature of the
Chamber's temporal and subject matter jurisdiction. Further issues might also
arise in the circumstances, such as any possible binding nature under international, or national, law of amnesty agreements with non-state parties as well as
whether any such agreement might have subsequently become void or be cancelled, for instance due to the resumption of hostilities. 93 The resolution of these
issues might require the Chamber to enter into a specific and in-depth factual
analysis of the circumstances surrounding the grant of any amnesty to the fighting forces, which is best placed in the judiciality of the proceedings.94 In conclusion, if no negotiated solution can be reached, it is preferable that the application
of the specific amnesty provisions is left for the Chamber to determine, while an
explicit provision on the absence of any power with regards to amnesty for
national and international crimes should be included within the mandate of the
Commission.95

4.6. The Relationship between the Commission and the Chamber
A fundamental aspect which could directly influence the success of the dual
mechanism proposed for Burundi is that of the operational relationship between
the Commission and the Chamber. The Kalomoh Report stressed the need for a
coordinated relationship between the two bodies, and this certainly corresponds
to the approach advocated by this article. 96 It is hence paramount that such a
relationship be delineated as strongly and clearly as possible and be institutionalized prior to the establishment of the Commission and the Chamber. While the
TRC and the SCSL were seen as complementary institutions, 97 lessons learned
from these should direct the Commission and the Chamber to be more appropriately considered as together forming part of the overall reconciliation and
accountability mechanisms, wherein the former exercises an initial general factfinding and identification role, while the latter incarnates a consequential and
specific judicial one. The main point of contention appears to be whether
the jurisdiction of the Chamber should strictly depend solely upon specific
This argument is further developed by Cassese, supra note 92, pp. 1133-1134.
E.g., Kwoyelo v. Uganda, Constitutional Court of Uganda, Petition No. 036/11, 22 September
2011.
91)Similarly, the question of any amnesty, or pardon, granted before the establishment of the
ECCC is left for the same ECCC to determine. See ECCC, Agreement, Article 11; Law, Article 40
new. Article 29 of the ICC Statute provides that the "crimes within the jurisdiction of the Court
shall not be subject to any statute of limitation", but is silent with regard to amnesties.
96) Kalomoh Report, supra note 31, para. 56. See also S/PV.5203, supra note 36.
97) The relationship between the TRC and the SCSL in Sierra Leone was virtually nonexistent.
For an overview of this relationship, see William Schabas, 'Internationalized Courts and Their
Relationship with Alternative Accountability Mechanisms: The Case of Sierra Leone', in Romano,
supra note 3, pp. 157-180.
93)
94)
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recommendations for prosecution made to it by the Commission.98 This has to be
discouraged. While the findings of an independent and impartial Commission
might prove to be uncontroversial, being a judicial institution the Chamber shall
assert prosecutorial independence and impartiality as a prerogative for the selection of the individuals being brought before it. The initial decision as to whether
to bring charges against any individual should, therefore, lie with its prosecutor.
At this stage it is possible to foresee that the Chamber will commence its activity proper, namely the preparatory phase for the prosecution activity, towards the
completion phase of the Commission. This said, a coordinated and mutually
beneficial relationship can be achieved by the Commission and the Chamber
sharing, ab initio, certain 'core' structures and procedures, as well as by planning
and ensuring a comprehensive and coherent transition process between their
respective activities. For instance, as both are envisaged to be located and operate
in the very country where the events and the crimes forming part of their mandates have been committed, they should foresee the institution of a common
witnesses and victims protection scheme, a victim's participation unit as well as
an efficient outreach program with a presence throughout the territory. This
will facilitate fact-findings and streamline access to relevant evidence while clarifying the specific roles of each body before the Burundian population and promote local interaction with and participation in the process.9 9 In addition, from
the outset there should be one evidence custody unit, and the investigation activity of the Commission should immediately comply with international standards
of evidence, thus allowing its statements to be then receivable before the
Chamber.'00 Finally, while the members of the Commission shall relinquish their
role upon completion of its operation, consideration should be given to the retention of administrative and support staff. It should be remarked, however, that
such a close relationship might have the negative effect of discouraging high-level
perpetrators to come forward and engage with the Commission, or it to be capable to receive self-incriminatory statements from individuals appearing before it,
as well as develop judicial challenges relevant to conflict of interest before the
Chamber.
9' See also Vandeginste, supra note 5, pp. 222-224.
99) Promoting an understanding of the goals, structure and working procedure of the transitional
justice mechanisms is indeed fundamental to creating public engagement and ownership of the
process. See, with a focus on the role of outreach programs, Clara Ramirez-Barat, Making an Impact:
Guidelines on Designingand Implementing Outreach Programsfor TransitionalJustice (International
Center for Transitional Justice, 2011). For an additional perspective from the ICTR, see Victor
Peskin, 'Courting Rwanda - The Promises and Pitfalls of the ICTR Outreach Programme',
3 JournalofInternationalCriminalJustice (2005) 950-961.
")f Similarly, the STL received witness statements and other evidentiary sources from the previously operating International Independent Investigation Commission. See Report of the Secretary
Generalon the Establishmentofa Special TrihunalforLebanon (UN Doc. S/2006/893), 15 November
2006, paras. 34-36.
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5. Conclusions
The Burundian dual model of the Truth and Reconciliation Commission and the
Special Chamber is slated to become the latest in the recent system, yet evolving,
ofjudicial and quasi-judicial institutions dealing with reconciliation and accountability for mass atrocities. Transitional justice mechanisms emerged as viable
options in cases where the national system, due to a previous conflict or a lack of
internal resources, was not directly capable to undergo prosecution of mass rights
abuses. Setting up truth commissions and tribunals directly in the affected country is said to stimulate national debate and reconciliation. They trigger debate
over the legitimacy of their jurisdiction and mandate but can also increase security risks and operational challenges in a post-war setting. °0 While the aim of
such institutions is to combine the best of both worlds, namely the expertise of
the international community with the legitimacy of local actors, the risk is that
they "intermix the worst of both - the externality of international actors with the
weakness of local institutions which produced the violence in question. TIhe danger that such institutions, if not properly designed or resourced, will produce
resentment rather than reconciliation cannot be entirely discounted."' °g
The proposed Burundian has evolved from the institutions which preceded
it, and is characterized, in the words of the UN,'03 by a 'holistic' approach which
combines truth finding and accountability. It is hoped that this approach might
promote reconciliation and the empowerment of local actors. Reconciliation is a
complex, multifaceted and lengthy process, however, and it is important to note
that the envisaged model is concerned specifically with aspects related to transitional justice in Burundi, and not with wider issues around reconciliation. Only
when coupled with other fundamental aspects of the reconciliation process, such
as mutual understanding, reintegration, forgiveness and closure, and embodied
within a larger framework for post-conflict reconstruction, poverty reduction and
the development of a civil society, will it be possible to fully realise its impact in
04
Burundi. 1

"') See Pierre Hazan, 'Measuring the Impact of Punishment and Forgiveness: A Framework for
Evaluating Transitional Justice', 88 InternationalReview of the Red Cross (2006) 19-47. For an interesting analysis of the factors triggering perceived and realistic public legitimacy of transitional justice mechanisms, see Stuart Ford, 'A Social Psychology Model of the Perceived Legitimacy of
International Criminal Courts: Implications for the Success of Transitional Justice Mechanisms',
currently available on SSRN at <papers.ssrn.com/sol3/papers.cfm?abstract-id= 1908281 >.
102)James Cockayne, 'The Fraying Shoestring: Rethinking Hybrid War Crimes Tribunals',

28 Fordham InternationalLaw Journal (2005) 616-680.
103) Kalomoh Report, supra note 31, para. 68.
") Indeed, the UN identified the following peace consolidation indicators for Burundi: democratic process, security and stability, transitional justice, governance and institution-building, rule
of law and human rights. See S/2011/751, supra note 41, paras. 71, 74 and 87.
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While perhaps even more ambitious, the Burundian model seems to have
already learnt from the vulnerabilities and setbacks of its predecessors. Attention must now focus on designing the specific and detailed architecture of the
institutions, and on ensuring their practical operation. Central to this process will
be, first and foremost, the awareness, acceptance and participation of Burundians.
Notably, a realistic perspective and objective expectations regarding the Commission and Chamber's mandates, their interplay and their available resources are
vital. Put simply, the success of the process will be determined, at least in part, by
the levels of support afforded to the Burundian institutions by their stakeholders.
Heightened expectations must be matched by adequate resources. In this regard,
the international community, through the medium of the UN, remains focal in
providing long-denied support to the people of Burundi to assist them to come
to terms with their past and to ensure that those perpetrators who so far have
blatantly ignored the law are, together with their victims, no longer blatantly
ignored by it.

