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I. Introduction
International commissions of inquiry and other international fact-finders are increasingly 
called upon to determine whether international crimes, genocide, crimes against human-
ity, or war crimes have been committed in a given situation of armed conflict or distress. 
This trend toward a certain criminalization of human rights fact-finding has been duly 
noted in academia and policy circles.1 It has raised questions regarding the possibilities of 
evidence-sharing between commissions of inquiry and criminal prosecutors2 and the poten-
tial for other forms of cooperation.3 Several studies have examined and tested the impact 
of this turn to international criminal law on the quality and effectiveness of human rights 
fact-finding,4 and more concretely whether this trend should also translate into more rigor-
ous investigative methodologies and the development of standardized guidelines.5

The above-raised questions address the concomitant existence of commissions of 
inquiry and international criminal courts from an empirical and pragmatic perspective. 
Complementing such functional queries, this chapter takes a more conceptual approach. 
Rather than pursuing questions related to the sharing of facts, it analyzes the phenomenon 
of sharing the law. International criminal law is the traditional language of international 
criminal courts. These entities apply international criminal law to prosecute, to determine 
individual guilt, and to convict or acquit, and in case of the former to impose punishment. 
Commissions of inquiry are gradually taking on the same language, the same body of law, 
but for different purposes. They are not vested with the formal authority to adjudicate. This 
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chapter interrogates what the consequences are of the incidence that the same body of law is 
utilized by different entities for different purposes. Or phrased more provocatively: Should 
commissions of inquiry apply international criminal law in exactly the same manner as 
international criminal courts, or is there ground for legitimate difference? Must commis-
sions of inquiry in analogy abide by the principle of strict construction that flows from the 
legality principle, a principle that governs criminal prosecutions, or do the different underly-
ing purposes that guide and inform the mandates of commissions of inquiry offer room to 
engage in more flexible interpretations of international criminal law? And if commissions of 
inquiry were indeed to interpret international criminal law in a more lenient fashion, would 
this not undermine the authority and credibility of this body of law as such? This chap-
ter will grapple with these pressing questions, which may to some extent be reminiscent of 
debates that were particularly prominent in the context of Darfur in 2005. In that setting, 
the argument was presented that determinations of genocide made in preventive or R2P 
spheres do not require the same technical and detailed approach as findings in the context 
of a criminal trial, and that there is ground for a legitimate difference in the application of 
the same concept when utilized for either preventive or punitive purposes.

Pursuing this line of thought, the current chapter is structured as follows. First, 
Section II situates the modern human rights commissions of inquiry within the broader 
institutional fact-finding framework of the UN. Within this milieu, Section III revisits the 
purported different functions of modern human rights commissions of inquiry and exam-
ines how these are fostered or undermined by the utilization of international criminal law. 
Subsequently, Section IV compares the approaches of a variety of commissions of inquiry in 
their application and interpretation of international criminal law in light of their distinct 
identity. This section tests whether the commissions’ use of international criminal law is 
coherent with mainstream understandings and the application by international criminal 
courts and tribunals. It shows that despite overall adherence to the concepts of international 
criminal law, on concrete occasions commissions of inquiry do engage in selective engage-
ment and more relaxed interpretive approaches of international law, and in particular inter-
national criminal law. Section V sets out three justifications to ground the idea of “legitimate 
difference”6 and to justify slightly divergent approaches by commissions of inquiry on the 
basis of their distinct mandate and function. To conclude, Section VI offers some thoughts 
on the ramifications of these divergences. It emphasizes the need that the distinct settings in 
which international criminal law is invoked be appreciated, and consequently that no imme-
diate precedential value is attached to detailed legal findings of commissions of inquiry. 
Pursuant to this idea, legal findings and interpretations from commissions of inquiry can 
only be transposed to the context of a criminal trial with a certain care and diligence.

II. The UN Institutional Fact-Finding Framework
Article 33 of the UN Charter promotes the use of fact-finding as a distinct means of dis-
pute settlement. This reflects the traditional understanding of the use of fact-finding as it 
was codified in the early Hague Conventions.7 In addition, following the practice under 
the League of Nations, the primary UN organs have resorted to fact-finding as a means 
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to receive information about a situation of international concern that would enable the 
recipient organ to determine the best course of action to respond to the situation. This prac-
tice is recognized and encouraged in the 1991 Declaration on Fact-Finding by the United 
Nations in the Field of the Maintenance of International Peace and Security (the “1991 
Declaration”):8

In performing their functions in relation to the maintenance of international 
peace and security, the competent organs of the [UN] should endeavour to have 
full knowledge of all relevant facts. To this end they should consider undertaking 
fact-finding activities.

The Security Council is the only primary organ that has been expressly vested with 
investigatory powers. Article 34 of the Charter authorizes the Council to undertake 
fact-finding in respect of matters of international peace and security. Yet, the Council has 
established commissions pursuant to Article 34 on two occasions only, after which the pro-
vision came into disuse. 9 In other cases, the Council has established commissions of inquiry 
on the basis of its implied powers.10 The Security Council has a long history of establishing 
commissions directly11 but more recently it has tended to request the Secretary-General to 
do so on its behalf.12 Security Council commissions have inquired into diverse matters relat-
ing to international peace and security, including situations of aggression, terrorist attacks, 
violations of international humanitarian law, and genocide.

Although the Security Council is primarily responsible for the maintenance of inter-
national peace and security,13 the General Assembly also has responsibilities in this area.14 
In addition, the General Assembly is charged with, inter alia, initiating studies and mak-
ing recommendations to assist in the realization of human rights.15 In its earlier years, the 
General Assembly established a substantive number of special commissions and committees 
to examine and report on situations of concern.16 Some of these bodies were asked to assist 
peaceful dispute settlement,17 investigate discrete incidents,18 or provide technical assis-
tance, such as monitoring elections.19 The Assembly also established several commissions to 
investigate human rights violations.20 Modern commissions under the General Assembly’s 
auspices have been established by its subsidiary body, the Human Rights Council (HRC), 
which in 2006 replaced the Commission on Human Rights. The fact-finding competencies 
of these bodies are discussed further below.

Pursuant to Article 99 of the Charter, the Secretary-General can bring the Security 
Council’s attention to any matter that may threaten the maintenance of international 
peace and security. The 1991 Declaration also acknowledges the Secretary-General’s role 
in fact-finding, providing that the Secretary-General should consider using fact-finding 
“to contribute to the prevention of disputes and situations”21 and “on his own initiative or 
at the request of the States concerned, should consider undertaking a fact-finding mission 
when a dispute or a situation exists.”22 The Secretary-General has established commissions 
in response to requests by the Security Council23 and the General Assembly24 as well as 
on his own initiative25 and following requests of, or agreements with, concerned states.26 
The Office of the High Commissioner for Human Rights (OHCHR), part of the UN 
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Secretariat, has conducted investigations on behalf of the Secretary-General27 and the 
HRC. 28 The OHCHR also engages in significant human rights fact-finding independently 
of these actors.29

The Commission on Human Rights (CHR) was established by the Economic and 
Social Council (ECOSOC) in 1946. Its mandate had a clear focus on encouraging compli-
ance with human rights,30 although ECOSOC also resolved that the CHR could not “take 
action on individual human rights complaints.”31 However, the CHR was empowered to 
“call in ad hoc working groups of non-governmental experts”32 and in 1967, was authorized 
to investigate alleged human rights violations.33 CHR fact-finding thus focused on human 
rights rather than on wider issues of international peace and security. In its early years, the 
CHR established several working groups that inquired into thematic and geographic situa-
tions of human rights concern.34 These working groups evolved into the Special Procedures 
system that has continued under the mandate of the CHR’s successor, the HRC. The CHR 
established two commissions, both of which were instructed to inquire into alleged vio-
lations of human rights and international humanitarian law (IHL).35 The CHR was dis-
established in 2006 in the wake of criticisms regarding its effectiveness, credibility, and 
independence.36

In its place, the General Assembly established the HRC. Its mandating resolution 
charges it with, inter alia, addressing situations of human rights violations and making rec-
ommendations.37 As observed by Rosa Freedman, the HRC holds a proactive mandate to 
address human rights violations,38 which has led it to establish commissions to investigate 
allegations of serious human rights violations. These commissions were often established 
in special sessions convened to respond to specific human rights crises.39 While the HRC’s 
mandating documentation specifies several different fact-finding mechanisms,40 there is no 
express recognition of its capacity to establish commissions of inquiry. Christine Chinkin 
observes that the HRC as a subsidiary body of the General Assembly rather than ECOSOC 
shares the former’s “residual responsibility for international peace and security and its 
authority to establish fact-finding missions.”41 In lieu of express authorization, the HRC’s 
authority can be inferred from the links between human rights and international peace and 
security42 and the implied powers theory. The HRC has firmly taken the lead in establishing 
commissions, being the mandating body for 60 percent of all UN commissions established 
since 2006.43 HRC commissions rely on states’ cooperation when undertaking their investi-
gations. On occasion, they have met resistance from concerned states and have been denied 
territorial access,44 which has hindered investigations.

III. The Evolution of the Ulterior Functions  
of UN Fact-Finding Missions

Within the broad purposes of the UN—maintenance of international peace and security 
and promotion and protection of fundamental human rights—commissions have been 
established to fulfill different functions. Observing the evolution of commissions’ man-
dates throughout the twentieth and early twenty-first centuries discloses three distinct 
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fact-finding functions:  to inform, to alert, and to seek accountability. All commissions’ 
reports necessarily inform specific recipients of a state of affairs. The “alert” function goes 
beyond “informing” by directing findings to a wider audience, and utilizing legal language 
to induce compliance or corrective action. The “accountability” function builds on the 
“alert” function by connecting violations to concrete actors and analyzing the viability of 
appropriate accountability mechanisms. Each function influences the scope of the intended 
audience as well as the presentation of the findings and the substantive recommendations 
and follow-up to reports.

A. The Original Informing Function
At the turn of the twentieth century, commissions of inquiry were envisaged to aid the 
peaceful settlement of international disputes, alongside other dispute resolution processes 
such as mediation, conciliation, and arbitration. These commissions aimed to provide an 
impartial account of the facts pertaining to a concrete incident.45 In that sense they were 
“transactional”; commissions were consensually established to assist in the resolution of a 
dispute, and directed their findings to the parties. They made factual determinations and 
were rarely permitted to draw legal conclusions.46 Emphasis of the commission’s role to 
produce factual findings is also found in the 1991 Declaration, which provides that a report 
“should be limited to a presentation of findings of a factual nature.”47 The Declaration is 
dispute resolution-oriented, as evidenced by its direction that missions should “contribute 
to building confidence and defusing the dispute or situation while avoiding any aggrava-
tion of it.”48

Informing remains the chief function of some commissions, such as UN Boards of 
Inquiry, which confidentially investigate and report to the Secretary-General on matters 
involving UN personnel and property.49 In addition, some commissions that issued public 
reports were also established to inform the mandating body of states of affairs. Examples 
include commissions established by the Security Council to inquire into the invasion of 
the Seychelles by mercenaries in 1981,50 damage resulting from the South African invasion 
of Angola in 1985,51 and armed attacks on peacekeeping personnel in Somalia in 1993.52 
Commissions established by the Secretary-General to inquire into UN actions during the 
1994 Rwandan genocide,53 and the assassination of the former prime minister of Pakistan, 
Benazir Bhutto54 were also highly factual inquiries that refrained from in-depth legal analy-
sis and served primarily to inform key recipients of facts and circumstances in respect of 
those states of affairs.

B. From Informing to Alerting
UN organs have established fact-finding missions not to merely inform but to raise alerts 
regarding situations threatening international peace and security and serious human rights 
violations, and encourage appropriate institutional and stakeholder responses. Robert 
Miller, writing in the 1970s, observed that UN fact-finding missions were created to assist 
in the protection of human rights.55 By exposing the facts, legal and political bodies could 
take steps to “redress those situations affecting human rights.”56 By framing certain facts 
as violations of human rights norms rather than describing these facts in other, non-legal, 
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language, the commissions went beyond their function of offering information on a given 
state of affairs. Indeed, the mere framing of a fact as a violation of the law solicits some kind 
of response or corrective action. Commissions with an alert function thus disseminate find-
ings of violations to a wider audience in order to induce a range of stakeholders to respond, 
comply with obligations, and/or undertake corrective action. Commissions instructed to 
make findings of “violations” necessarily qualify facts under a legal framework.57

The specific use of international criminal law corresponds to the alert function in two 
ways. This particular area of law embodies a spirit of action and enforcement. Concepts of 
international criminal law, such as genocide and crimes against humanity, have an acute 
emotive value. They are thus exceptionally suitable to place certain situations on the inter-
national agenda, to mobilize public opinion, and to prepare a case for action. In addition, 
the language of international criminal law implies a moral and political responsibility for 
the international community to act and to protect as the Responsibility to Protect (R2P) 
doctrine makes use of the same legal categories.

Paradoxically therefore, it is through their use of international criminal law that the 
commissions tie into calls for better early warning systems that are linked to the gradual 
acceptance of the R2P-concept. They allow the primary organs of the UN to take on their 
moral and political responsibility to protect populations from genocide, war crimes, eth-
nic cleansing, and crimes against humanity as formulated in the World Summit Outcome 
Document.58 The R2P-concept emphasizes the use of appropriate diplomatic, humani-
tarian, and other peaceful means rather than coercive action under Chapter VII. In this 
context, the Secretary-General has expressed the UN’s preference for dialogue and peace-
ful persuasion.59 He has encouraged the use of fact-finding missions as an instrument that 
would enable the primary organs to take timely and decisive action.60

Pre-R2P UN commissions with a dominant alert function include a commission that 
investigated human rights violations committed by the Vietnamese government,61 a General 
Assembly commission that examined atrocities in Mozambique,62 and a Security Council 
commission that examined the situation relating to settlements in occupied Arab territo-
ries.63 More recent commissions established to raise an alert regarding the existence of viola-
tions include the CHR commission established to investigate Israeli actions in the occupied 
Palestinian territories,64 the Secretary-General’s DRC Mapping Exercise, and the HRC’s 
High-Level Fact-Finding Mission in Beit Hanoun,65 all of which were asked to investigate 
alleged violations of international law, particularly international human rights law.

C. From Alerting to Accountability
The alert function is closely linked with the accountability function. The accountability 
function is geared toward the exploration and recommendation of possible avenues for 
accountability. In this sense, fact-finding investigations are seen as an opportunity to deliver 
a clear message to key decision-makers in areas of crisis that their actions could be subject to 
criminal prosecution or other forms of accountability. This form of dissuasion is not meant 
as offering direct accountability in itself, but should be seen as an initial step toward action. 
Glimmers of the accountability function can be detected in early international fact-finding 
bodies such as the 1919 Commission66 and the United Nations War Crimes Commission,67 
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which both investigated responsibilities for violations of international law and possibili-
ties of enforcement by way of prosecutions. The HRC has initiated several commissions 
that serve an accountability function. Indeed, of 12 HRC commissions, the mandates of 
six68 expressly instruct commissions to investigate violations in order to ensure that those 
responsible are held accountable. However, the HRC is not alone; recently the Security 
Council and Secretary-General have also, albeit less frequently, established commissions 
with accountability functions.69 The below graph depicts the number of UN commissions 
established each year since 1990, as compared with the number of mandates that refer to the 
goal of ensuring accountability. The graph below in Figure 12.1 shows that there is a trend 
toward establishing commissions with an accountability function:

The possibility of framing IHL and human rights violations as international crimes has 
led commissions to go beyond findings of the responsibilities of states and nonstate armed 
groups, and also to locate responsibilities with individuals. Similarly, they consistently 
recommend criminal law responses to serious situations and acts that they characterize as 
international crimes, either by way of international or internationalized prosecutions, or 
equivalent proceedings in domestic jurisdictions. However, the Sri Lanka Panel of Experts 
has advocated that the notion of accountability should not be reduced to findings of indi-
vidual criminal responsibility. The Panel observed that accountability implies a broader pro-
cess that has political, legal, and moral dimensions and requires broad civil participation.70 
An overemphasis on strict international criminal law standards might risk unnecessarily 
restricting the notion of accountability. There thus seems to be a potential tension between 
a strong focus on individual criminal responsibility in current mandates of commissions of 
inquiry and the broader alert and accountability functions of these commissions.
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dates with an accountability focus.
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IV. The Use of ICL in Substantive  
Findings of Reports

The R2P-doctrine has tied the responsibility of the international community to act and to 
protect quite directly to the commission of international crimes. The vocabulary of interna-
tional criminal law thus serves as a reminder to international actors of their moral, politi-
cal, and possibly legal responsibilities. It also expresses a strong condemnation toward the 
state where the acts are being committed. The authority of these expressions hinges on the 
legitimate and credible use of international criminal law. In this respect, it is crucial that the 
competence of commissions of inquiry to resort to ICL-concepts is accepted, and that their 
application of relevant ICL-concepts is found to be convincing.

A. Competence to Make ICL-Related Findings
Lacking the powers to create directly binding obligations, commissions rely on perceptions 
of legitimacy in order to carry out their investigations as well as in the reception of their 
findings and implementation of recommendations. Chinkin notes that the concept of legiti-
macy is “the normative belief that a rule or institution ought to be obeyed”71 and provides 
a “pull factor”72 for compliance. Perceptions of legitimacy can hinge on related perceptions 
as to whether the commission acts within its mandate, operates independently and fairly, 
and does so with technical competence. James G. Devaney notes that although UN com-
missions possess legitimacy from their relationship to the UN, if their findings lack sub-
stantiation or a “progressive” legal framework is insufficiently supported by legal sources, 
commissions’ legitimacy can be undermined. 73

In this respect, it is important to note that commissions must comply not only with 
the terms of their specific mandates, but with that of their parent, as organs may only bestow 
functions and powers on subsidiary bodies that they already possess. Allegations that com-
missions have exceeded their competence can raise questions regarding the legitimate func-
tions of their parent organs. Perceptions of legitimacy can strongly influence the extent to 
which concerned states, affected individuals, and other actors are willing to engage with 
commissions, and thus such perceptions can play a decisive role in the effectiveness of an 
investigation. Refusals by concerned states to grant commissions’ entry into their territories, 
for example, can greatly affect the processes and outcomes of inquiries. Moreover, follow-up 
on commissions’ recommendations is also intimately dependent on the perceived legitimacy 
and credibility of commissions’ output.

Although all HRC commissions investigate alleged violations of human rights, some 
have also made findings of IHL violations74 and international crimes.75 While some viola-
tions of IHL might also be conceived of under a human rights rubric, other violations belong 
firmly to the field of IHL. For instance, both the Syria Commission and Libya Commission 
investigated the use of prohibited weapons76 and the latter also made findings in respect of 
the use of mercenaries.77 Likewise, while IHL and human rights violations form the con-
stituent acts of international crimes, international criminal law (ICL) is a distinct field of 
law. ICL is focused on individuals as subjects, more than states; and many ICL rules, such 
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as those regarding modes of liability and mens rea, are vital to ICL but are not part of the 
determination as to whether human rights have been violated.

The HRC as a subsidiary body possesses only the competences bestowed upon it 
(expressly or impliedly) by the General Assembly, in conformity with its own functions. 
In light of the HRC’s human rights-focused mandate, the question of whether its com-
missions have jurisdiction to make findings of IHL violations and international crimes 
has been explored in academic debate78 and as well as forming the basis of objections of 
concerned states.79 HRC jurisdiction to make findings of IHL violations has been vari-
ously defended on the basis of implied acquisition at its establishment, on an inherited 
CHR mandate, on the links between IHL and human rights law, and on policy grounds, 
to avoid an “accountability vacuum” in light of the absence of effective IHL enforcement 
mechanisms.80 Each of these grounds has been refuted, including on the basis that apply-
ing IHL in a human rights normative framework poses risks to the coherence of IHL and 
could discourage practical compliance.81 Jurisdiction to make findings of international 
crimes has not been addressed to the same extent in commentary, but commissions have 
justified their application of ICL on the basis that it is triggered by the factual situation, 
on the basis that it is an enforcement mechanism of IHL and IHRL, or by dint of the 
broader goal of ensuring accountability.82 Although none of these grounds are decisive, 
it has become regular practice that HRC commissions make findings of IHL violations 
and international crimes that stem from, or occur in connection with, human rights 
violations.83

B. A Critical Appraisal of the Application  
and Interpretation of ICL

As commissions of inquiry use international criminal law notions to select and evaluate 
facts, the question arises as to how this use compares to the application and interpretation 
of ICL by international criminal courts and tribunals. As the same law and notions are 
used for different purposes, a preliminary observation might be that there is a ground for 
legitimate differentiation. This section discusses in turn (1) the implications of the identity 
difference for the respective engagement with international criminal law by commissions 
of inquiry and international criminal courts; (2) the selective application of international 
criminal law by commissions of inquiry in terms of only applying crime definitions and not, 
or to a lesser extent, modes of liability; and (3) some significant examples of a more flex-
ible interpretive approach by commissions of inquiry namely as regards elements of crimes 
against humanity.

1. The Different Identities of Commissions of Inquiry  
and International Criminal Courts

In their reports, international commissions have repeatedly qualified their identity as not 
being courts of law.84 In so doing, they emphasize that they do not make strict legal find-
ings or consider questions of legal liability. The Commission of Experts for the former 
Yugoslavia interpreted its mandate as providing the Secretary-General with conclusions on 
the evidence of violations and as not to provide an analysis of the legal issues or to make legal 
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findings in connection with particular cases. It expressly stated that it was the prerogative 
of the International Tribunal for the Former Yugoslavia (ICTY) to come to definitive legal 
conclusions in relation to particular cases and situations.85 Similarly, the DRC Mapping 
Exercise held that “the legal classification of the acts of violence identified ultimately relies 
on a judicial process.”86 In a more refined manner, the Sri Lanka Panel of Experts clari-
fied that its mandate required that a legal characterization be given of certain allegations.87 
However, it also emphasized that it did not have the power to draw definitive conclu-
sions as to culpability or to determine legal liabilities.88 The Libya Commission, in turn,  
stated that:89

[I] t is not a court of law and that its investigations were not undertaken with 
the time, resources, and judicial tools (such as subpoena powers), that normally 
characterize criminal investigations. It further recognizes that the legal regimes 
applicable to the crimes and violations under review here comprise a complex arena of 
international law and the jurisprudence on some issues is not altogether settled. Thus, 
the findings and conclusions with respect to specific crimes and violations must be 
read in that light.

Other commissions have given even less emphasis to the legal characterizations of 
events. A fact-finding mission to Zimbabwe engaged to some extent with ICL, but also 
considered that ref lections as to whether atrocities amounted to crimes against human-
ity and whether the Rome Statute could be invoked were “bound to be acrimonious and 
protracted” and “would serve only to distract the attention of the international com-
munity from focusing on the humanitarian crisis facing the displaced who need imme-
diate assistance.”90 By far the most blunt repudiation of international law as such came 
from the Palmer Commission that was requested by the Secretary-General to investigate 
the Gaza f lotilla incident shortly after the HRC had decided to create a commission 
to examine this incident as well. The Palmer Commission was outspoken regarding its 
self-identity as a nonjudicial body.91 As to the overall relevance of international law, it 
held that: 92

[T] he Panel will not add value for the United Nations by attempting to determine 
contested facts or by arguing endlessly about the applicable law. Too much legal 
analysis threatens to produce political paralysis. Whether what occurred here was 
legally defensible is important but in diplomatic terms it is not dispositive of what has 
become an important irritant not only in the relationship between two important 
nations but also in the Middle East generally.

This dismissive attitude toward international law is exceptional. Although there is gen-
eral agreement that commissions of inquiry are not law-applying authorities, international 
law does feature in their mandates and plays a distinctive role in their evaluation and charac-
terization of facts. Overall, there is a genuine attempt toward an authentic application that 
respects the outer limits and intrinsic essence of relevant concepts.
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2. A Selective Application of International Criminal Law
The turn to international criminal law by commissions of inquiry has been selective. Only 
certain parts of international criminal law are utilized, namely the legal categories pertain-
ing to the crime definitions. Procedural international criminal law—to the extent that this 
exists in abstracto—has perhaps occasionally inspired certain commissions, but it has gener-
ally been disregarded. Modes of liability are a key component of international criminal law 
that have also received disparate attention in commissions’ reports. In criminal judgments, 
an inquiry into modes of liability is a vital aspect of a finding of criminal guilt. However, 
when making findings of international crimes, many commissions have tended to deal 
with modes of liability briefly, if at all. In its first report, the Libya Commission concluded 
that international crimes had been committed, even though the Commission was “not in 
a position of identifying individual criminal responsibility or command responsibility for 
[.  .  .] potential violations of international criminal law.”93 The International Commission 
of Inquiry on Darfur (Darfur Commission) took a different approach, stating that “[t] o 
render any discussion on perpetrators intelligible, two legal tools are necessary: the catego-
ries of crimes for which they may be suspected to be responsible, and the enumeration of 
the various modes of participation in international crimes under which the various persons 
may be suspected of bearing responsibility.”94 Whether it is indeed necessary for commis-
sions to address modes of liability when making findings of international crimes has not 
been explored at great length in academic commentary.95 The question whether findings of 
international crimes in the absence of appraisal of modes of liability are in substance any dif-
ferent from findings of widespread or systematic human rights violations is worth further 
consideration. The accountability function of commissions of inquiry as described in the 
previous section is somewhat ambiguous in this respect. The alert function is more preven-
tive in nature and uses ICL-language primarily to warn key actors involved in the crisis and 
to engage the political and moral responsibility of external actors. The accountability func-
tion, however, aims to prepare more directly for criminal prosecutions, and in particular 
the instruction to commissions of inquiry to identify individuals would seem to require a 
more rigorous and refined approach toward modes of liability. However, also in this con-
text, it has been emphasized that a commission “does not [. . .] make final judgement as to 
criminal guilt; rather, it makes an assessment of possible suspects that will pave the way for 
future investigations, and possible indictments, by a prosecutor, and convictions by a court 
of law.”96 Consequently, the general approach of commissions of inquiry has been not to 
publicly disclose names of suspected perpetrators, which may explain the lack of intense 
consideration of modes of liability.97 As indicated by the Libya Commission, the decision 
not to disclose concrete names was partly inspired by the wish to prevent reprisals, and 
partly to avoid prejudicing future fair trials.98

3. The Interpretive Approach of Commissions of Inquiry  
to International Criminal Law

In relation to the interpretations specifically of international criminal law, it can be observed 
that in their general legal qualifications, commissions refer to prevailing legal standards 
and interpretations. They cite international case law quite abundantly, even if in doing so 
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they generally display a preference for the more flexible case law of the ICTY. The more 
demanding standards of the Rome Statute have sometimes been neglected. For instance, 
despite claiming to adopt the Rome Statute’s definition of crimes against humanity, some 
commissions omitted observing the policy requirement in Article 7(2)(a).99 Conversely, the 
Sri Lanka Panel of Experts Report mentioned the ICC policy requirement while adding its 
assessment that this element does not exist under customary international law. It found in 
passing—in a footnote—that the element would nevertheless have been fulfilled in the con-
text of Sri Lanka.100 Such a relatively brief analysis stands in contrast with the more elaborate 
and not yet fully decided discussions on the policy element at the ICC. Particularly promi-
nent in this discussion is the question regarding the notion of “organizational policy” and 
more specifically which organizations come within the realm of Article 7, and which orga-
nizations are thus capable of committing crimes against humanity that would subject their 
leaders potentially to prosecution. The majority of ICC Pre-Trial Chamber III in deciding 
to authorize an investigation into the situation in Kenya had an inclusive approach that 
would capture any group regardless of the precise level of organization.101 By contrast, in 
his dissent, Judge Hans-Peter Kaul adhered to the more traditional approach that focuses 
on two principal features, namely ability to control a territory or govern a civilian popula-
tion and/or the group’s command structure.102 Another pertinent discussion regards the 
question of what constitutes sufficient evidence to prove an “attack.” This question has been 
intensely argued before the ICC Appeals Chamber in the Gbagbo case.103 Commissions of 
inquiry generally do not engage in such sophisticated analyses. Even if they single out and 
address all the different elements of crime, commissions of inquiry overall have a less techni-
cal and detailed approach compared with international criminal jurisdictions.

V. A Justification to Ground the Idea  
of “Legitimate Difference”

The main justification to ground the idea of “legitimate difference” in terms of partial appli-
cation of international criminal law and a more relaxed interpretive approach lies in the 
distinct identity of commissions of inquiry as non-law-applying authorities. As these com-
missions do not prosecute and have also chosen not to disclose names of individuals, the 
rationale of the legality principle, which is to protect individuals from arbitrariness, does not 
need to be applied in any straightforward sense. Consequently, it can be argued that com-
missions of inquiry are not analogously bound by the legality principle and its sub-elements 
such as the idea of strict construction simply because their operation does not directly affect 
individuals. Commissions of inquiry borrow certain terms from international criminal law, 
but this does not mean that they do or must copy-paste the entire system. To a certain extent, 
the borrowing exercise can be equated to instances where language A borrows a word from 
language B. In these circumstances single words, such as “computer,” “email,” or “apartheid” 
are internationalized, but the grammar of the original language does not travel along, and 
in particular verbs of a foreign language tend to be conjugated according to the rules of the 
borrowing language.
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In a similar vein, the argument can be made that international criminal law concepts 
that are used in the R2P-sphere should be governed by a preventive spirit and purpose rather 
than a punitive one. In particular in the context of the Darfur Commission’s mandate to 
determine whether genocide had been committed, the argument has been presented that 
this determination did not require the same detailed analysis as is needed in the context of 
a criminal prosecution that might result in the incarceration of an individual.104 Indeed, 
several scholars and practitioners, including one of the conceptual fathers of R2P, Gareth 
Evans, have advised against too intensely technical approaches to the understanding of 
crimes in the preventive sphere.105 In his words, the idea of R2P is to energize mass popular 
and state support for effective action rather than ending up in endless definitional cul de 
sacs.106 Going one step further, Leila Sadat has also suggested that there might be reason 
to differentiate the interpretation of notions such as genocide depending on whether indi-
vidual or state responsibility is attached.107 There is thus ground to argue that approaches to 
the interpretation of international crimes can be more flexible if used in preventive spheres, 
whereas the standards must be meticulously adhered to when applied with a view to estab-
lishing individual criminal responsibility.

A last argument pertains specifically to the mandate of commissions of inquiry, which 
may require a more instrumental approach to law. In this regard, it should be noted that, 
despite one notable exception,108 commissions mostly have all-encompassing mandates 
and are committed to applying this in an even-handed manner by looking at the behavior 
of all parties to a conflict.109 Inspired by this commitment, commissions do often not go 
into much detail regarding the legal basis and extent to which nonstate actors are bound by 
international law. Questions pertaining to the legal basis would pose particular problems 
in relation to the applicability of human rights, but also raise issues under international 
criminal law. The concrete question under international criminal law is what type of orga-
nizations and nonstate armed groups are covered by the definition of Article 7 of the Rome 
Statute on crimes against humanity.110 A narrow reading of Article 7 that would cover only 
well-coordinated groups would impede the ability of commissions of inquiry to scrutinize 
the behavior of more unstructured armed opposition movements. This in turn might lead to 
an uneven account of the conflict that would undermine the primary task of commissions 
of inquiry, which is to inform.

On the basis of functionality, a certain flexible interpretive approach could thus be jus-
tified from a policy perspective. The question remains how commissions should legally jus-
tify such an approach to apply the law to nonstate actors. The Libya Commission and Syria 
Commission found the legal basis for their statement that nonstate groups must abide by 
human rights in areas where they exercise territorial control in customary international law 
without providing any evidence of how they identified such custom.111 This is perhaps not 
the most convincing reasoning possible. Preference can be given to the more intellectually 
honest approach of the Sri Lanka Panel of Experts.112 This Panel held that the rule that non-
state groups exercising de facto territorial control must respect fundamental human rights 
of persons within their power was increasingly accepted. It also admitted, however, that 
differences in views on this subject remained among international actors, and that it would 
therefore proceed on the basis of the assumption that nonstate actors such as the Liberation 
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Tigers of Tamil Eelam (LTTE) had to respect the most basic human rights.113 This transpar-
ency underscores the instrumental use of the law, which should facilitate the commission’s 
mandate of offering a full account. In this context, law is used as a yardstick rather than 
it being formally applied with legally binding consequences. The instrumental versus the 
formal-legal approach is thus a clear example of a legitimately different understanding of and 
engagement with the law.

On a final note that is related to the question of applying the law to nonstate actors, 
it is interesting to observe that commissions of inquiry also seem to regard international 
criminal law as an avenue to scrutinize nonstate armed groups in the absence of the 
above-mentioned certainty and agreement regarding the applicability of human rights 
obligations. Through international criminal law commissions can identify IHL and 
human rights violations that underpin international crimes without having to make find-
ings as to the content of human rights obligations held by nonstate actors. For instance, 
commissions have been divided as to whether nonstate actors are legally bound by human 
rights treaty law prohibiting use of children in armed conflict, which can only be rati-
fied by states.114 The Libya Commission held that nonstate actors were not bound by 
the treaty.115 The Syria Commission at first took the same view,116 but later reached the 
opposite conclusion.117 Both commissions have however observed that the prohibition 
on child soldiers under the Rome Statute applies to all parties to a conflict.118 The use 
of child soldiers by individual members of nonstate armed groups may be condemned as 
international crimes, despite lingering uncertainties regarding the applicability of human 
rights treaty law to the armed group as such.119 International criminal law is, in this sense, 
thus also used instrumentally with a view to circumventing claims that other areas of law 
are applied too progressively, which could undermine the legitimacy and authority of the 
commissions findings.120

VI. Sharing the Law: Ramifications of Legitimately 
Different Approaches

The predominant argument made in this chapter is sophisticated and nuanced. On the basis 
of the idea of legitimate difference, it accepts slight divergences in the application and inter-
pretation of international criminal law by commissions of inquiry in comparison to inter-
national criminal courts. However, at the same time, it has been shown that commissions 
of inquiry invoke the language of international criminal law precisely because of its author-
ity. Yet, authority hinges on legitimacy and credibility. The legitimacy of commissions of 
inquiry and their use of international criminal law may be undermined by the perception 
that commissions trespass their mandates, while fragmentation of the law will dilute its 
credibility. The margins for deviation are thus present and justifiable, but modest. With a 
view to preserve the cogency of international criminal law, significant variations in interpre-
tation and application are unwelcome. Transparent approaches on the basis of assumptions 
rather than unfounded assertions as undertaken by the Sri Lanka Panel of Experts are most 
certainly preferable from a systemic perspective.
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On a more radical level, the systemic argument could advise against the migration of 
international criminal law and its use outside the courtroom without proper guarantees. 
However, such an argument would be merely academic as commissions of inquiry are effec-
tively using these concepts. Perhaps the transfer of legal categories to the context of R2P was 
unfortunate as this concept is intrinsically not a legal one, but it is a fait accompli. Therefore, 
the more useful question is what the ramifications should be of the sharing of the law as 
described and analyzed in this chapter. In our view, the fact that the language of interna-
tional criminal law is used in distinct settings and shared by different entities should be 
appreciated in particular by two concrete communities. The first are scholars. They tend to 
evaluate, assess, and critique the findings of commissions of inquiry through the strict lenses 
of comparative findings by international criminal courts.121 They generally disregard the dis-
tinct purposes of commissions of inquiry that might, as argued in this chapter, warrant a 
slightly more flexible approach to international criminal law. The second community con-
cerns the international criminal courts. It is suggested that these entities should be aware of 
the legitimate difference in approach that might exist. They can certainly take the findings, 
including legal analyses, of commissions of inquiry into account, but they should attach any 
immediate precedential value with care and diligence.
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